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PREDGOVOR

Globalizacija i sve vec¢e pridruzivanje Hrvatske medunarodnom
gospodarstvu postavlja probleme i glede prijevoza robe morskim
brodovima. Sabor je donio novi Pomorski zakonik 2004, medutim
obzirom na Cl. 140. Ustava, Hrvatska je obavezna primjenjivati
medunarodne konvencije koje su promulgirane i koje time imaju
veéu snagu od zakona. U svezi sa plovidbenim pravom u stvari
postoje momentalno TRI propisa koji se moraju, kao jedinstveni
propis, primjenjivati silom Ustava

1. Medunarodna konvencija za izjednacenje nekih pravila o teretnici, 25.kolovoza
1924 (Haska pravila - HP).

2. Protokol o izmjeni Medunarodne konvencije za izjednacenje nekih pravila o
teretnici, 23. veljace 1968 (Protokol-1968)

3. Protokol o izmjenama Medunarodne konvencije za izjednacenje nekih pravila o
teretnici od 25.08.1924, kako je izmjenjena Protokolom od 23.02.1988 -
21.12.1979.(Protokol-1979)

Hrvatska je obavezna primjenjivati HP 1924 te Protokol-1968 i
Protokol-1979, temeljem Zakona od 15.0Zujka 1995 !

Od 1994, kada je izaSao Priruc¢nik o HaSkim i Hasko - Visby
pravilima, pro$lo je 10 godina 1 objavljeno je dosta judikature
i doktrine, pa sam pokuSao azurirati Proruc¢nik iz 1994.

Cinjenica je da Pomorski =zakonik (dalje u tekstu PZ)i
spomenuta Konvencija (dalje u tekstu HPPP), u pogledu prijevoza,
a naroc¢ito odgovornosti, manje visSe, sadrZe odredbe o istim

pravnim odnosima.

Pomorski =zakonik, u nastojanju modernizacije, prihvatio Jje i
neke modernije odredbe nego Sto su one sadrZane u HPPP. pa Jje
tako nastala situacija da sudovi moraju primjenjivati odredbe iz
HPPP i Protokola, iako su zapravo u Pomorskom Zakoniku katkada
sadrzane modernije odredbe.

Medunarodni forumi nastojali su poboljsati stanje, pa su tako
donijeli Hamburska pavila, a nastoje sastaviti i konvenciju o
prijevozu stvari morem.?

Na Zzalost, drZzave izbjegavaju ratificirati nove konvencije 1
to ne samo Hamburska pravila nego 1 neke druge Jjako vaiZne
konvencije, bitne za plovidbene odnose. ° Hrvatska takoder nije

" NN br. 3/95.
2 UNCITRAL, Draft Instrument on the Carriage of Goods by Sea
® Tako je Patric Griggs, bivsi predsjednik Commité Maritime International izjavio:



ratificiral Hamburska pravila, iako Jje neke odredbe uvrstila u
Pomorski zakonik.

Namjera ovog Prirucnika Jje da se obrade odredbe Pomorskog
zakonika, koje su povezane sa odredbama Haskih pravila i oba
Protokola. U tu svrhu sastavljen je procisé¢eni tekst.

Predvidena Jje metodologija usporedbe odredaba iz HP 1 oba
Protokola i odredaba iz Pomorskog =zakonika, kada HPPP sadriZe
drugac¢ije odredbe koje bi se dakle trebale primjenivati, a ne
odredbe iz PZ.. U stvari, ovaj je Priruénik nastavak Prirucénika
iz 1994 te se zbog toga pozivam kod pojedinih ¢&lanaka na vezu u
Priruc¢niku iz 1994.

Cinjenica je da wu HPPP postoji manjak pojmova, kao 1
nejasnoc¢e. UNCITRAL nastoji to popraviti i radi na tome vel od
1996, ali konadan tekst tog nacrta "'Draft iInstrument on
carriage of goods /wholly or partly/ (by sea)"™ nije jo$
dovr$en. 1Ipak, ideje koje su u tom nacrtu navedene,iako
apsolutno ne mogu biti shvac¢ene i prihvac¢ene kao vazece odredbe,
mogu dati neku ideju 1ili neki putokaz koji bi mogao pomoci
razumijevanju odredaba koje nisu u HPPP do kraja izrecCene ili
slucajeva koji nisu uopée spomenuti, u kom se sluc¢aju na njih ne
odnosi ¢l. 140. Ustava.

Judikatura, koja se poziva kod nas na odredbe HPPP Jje skoro
nepostojeca.

Ipak mnoge teretnice u svakodnevnom prometu sadrZe klauzulu
kojom se uvrdtavaju Hambur$ka pravila u teretnicu. Primjena
Hambur3kih pravila kao 0lex contractus nije odredena ¢l. 140
Ustava, pa zahtjeva drugac¢iju obradu. Hambur$ka pravila nisu
predmet ovog rada pa upuéujem na moj rad HAMBURSKA PRAVILA,
Piran, 1994.

Nastojanje ovog Prirué¢nika Jje da nakon izdanja iz 1994 g.
srijedi definitivni tekst HPPP (iako bez lektoriranja), te da
ukljuc¢i judikaturu od 1994 do sada. Takoder je izvrSen pokusdaj
sastavljanja Jjedne Tablice, koja bi pokuSala, na neki nadcin,
pribliZno odrediti koji se ¢&¢lanci PZ. koriste a koji ne, kada se
primjenjuje HPPP.

Porde Ivkovic

" | would say that if we don’t achieve something, then we will be in real trouble. As for now we have three
different international conventions (Hague Rules, Hague-Visby Rules and Hamburg Rules) and much national
legislation dealing with carriage of goods by sea.

The Hague and Hague — Visby rules are outdated, while there is no real prospective that the Hamburg Rules will
be widely accepted. Therefore if we don’t came out with something new at international level States will adopt
their own national legislation, which will not help the process of unification. | remain optimistic and hopeful
with this regard." (IMLI, Vol.2.Issue No.22). 07.03.2005)

Isto je tako izjavio i u pogledu Hambur3kih pravila:

"There is not much interest by Governments of this Convention.” (CMI News Letter No.1. Jan./Apr. 2003, str.
6. pod c).
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Odredbom ¢l1. 140 Ustava Haska konvencija 1924 izmjenjena 1
nadopunjena Protokolom 1968 i Protokolom 1979, (dalje u tekstu
HPPP),ima veéu snagu od zakona, pa se slijedom toga MORA
primijeniti u svim onim slucajevima kada to odreduje HPPP.

Odredbe o primjeni nalaze se u ¢l. 10. koji glasi:

Clan X.

"ODREDBE OVE KONVENCIJE PRIMJENJIVATI CE SE NA SVE TERETNICE
KOJE SE ODNOSE NA PRIJEVOZ ROBE IZMEDPU LUKA DVIJU RAZLICITIH DRZAVA
KADA JE:

A) TERETNICA IZDANA U DRZAVI UGOVORNICI,

B) PRIJEVOZ ZAPOCEO U LUCI DRZAVE UGOVORNICE,

C) TERETNICOM PREDVIPENO DA SE UGOVOR RAVNA PO ODREDBAMA OVE
KONVENCIJE ILI ZAKONODAVSTVA KOJE TE ODREDBE PRIMJENJUJE, ODNOSNO
DAJE IM SNAGU;

BEZ OBZIRA NA DRZAVNU PRIPADNOST BRODA, VOZARA, KRCATELJA,
PRIMAOCA, ILI BILO KOJE DRUGE ZAINTERESIRANE OSOBE.

SVAKA CE DRZAVA UGOVORNICA, PRIMJENJIVATI ODREDBE OVE KONVENCIJE
NA SPOMENUTE TERETNICE.

Ovag CLANAK NE DIRA U PRAVO DRZAVE UGOVORNICE DA PRIMIJENI

ODREDBE OVE KONVENCIJE NA TERETNICE KOJE NISU OBUHVACENE PRETHODNIM
sTavcIMa. " !

Iz ove odredbe kristalno jasno proizlazi da se primjenjuje na
svaku teretnicu koja udovoljava gornjim odredbama.
Dakle, iako je, recimo, teretnica izdana ili Jje prijevoz

zapoceo u drZzavi koja NIJE drZava ugovornica, a teretnica
sadrzi klauzulu o primjeni HPPP, MORA se primijeniti HPPP.,
temeljem toc.c). Prema tome, dok na pr. Konvencija o

zaustavljanju brodova 1952 primjenu direktno zasniva na zastavi
koju brod wvije, HPPP. se baziraju na teretnici. Prakticki to
zna¢i da u slucCaju prijevoza brodom koji vije zastavu drZave NE-
¢lanice, ako je primjenjena teretnica koja potpada pod ¢l. 10.
HPPP. primijeniti ¢e se HPPP.

Odredba pod c). predstavlja meritorni propis da se klauzula u
teretnici o primjeni Haskih pravila ili o primjeni izvjesnog
zakonodavstva koje te odredbe, primijenjuje, primjenjuju bez
potrebe odluc¢ivanja da 1li je ta klauzula pravilno prihvacena od
stranaka ili od treée osobe koja temeljem teretnice nastupa. I
dalje, ako Dbi se klauzula pozivala na primjenu nekog
zakonodavstva koje ne promulgira konvenciju, nego Jje unosi u
svoje =zakonodavstvo kao sastavni dio, takovu klauzulu treba
takoder primijeniti. To proizlazi iz tumacenja odredbe ¢1. 140.

! (Protokol 1968-Haska-Visby) Clanak 5.



Ustava, koji odreduje da konvencija ima veéu snagu od zakona.
Prema tome sama c¢injenica da se prijevozni dokument poziva na
Haska pravila, snagom Ustava ima se smatrati kao lex contractus,
pra ne dolazi uopé¢e do primjene odredba PZ. ¢l. 974.st.1l.

Prijevoz izmedu dvije 1luke unutar Jjedne drZave ne podleze
primjeni HPPP.

Judikatura je u tom pogledu jasna:

Conventions and national implementing rules
Scotland
Landcatch Ltd. v. International 0il Pollution Compensation
Fund.-Landcatch Ltd. v. Braer Corporation and Others.-The
“Braer” (Outer House of the Court of Session, 11 November 1997)
([1998] 2 Lloyd’s Rep. 552 and (1999 Dir. Mar. 931)

Held, by the Outer House of the Court of Session, that:

(1) The Court should start from the assumption that
Parliament has accurately implemented the treaty obligations. It
is only 1if the statutory provisions are obscure or ambiguous
that there is a need to resort to the Conventions themselves.

0000000000000 00000000000000000000

CONVENTIONS SELF-EXECUTING AND NON SELF-EXECUTING
Italy
Corte di Cassazione 6 February 1999, No. 1062, Raffaele
Tacomino v. Tirrenia di Navigazione S.p.A. (2001 Dir. Mar. 694)
Held, by the Corte di Cassazione, that:
(1 ) The law by which the ratification and
execution of an international convention is authorized
has the effect of making the provisions of such
convention, when ratified, automatically applicable in
Italy, when the convention is self-executing, while if
the convention is not self-executing they have a
function similar to that of norms of principle.
0000000000000 00000000000000000000
RULES OF INTERPRETATION

Australia
Great China Metal Industries Co. Ltd. V. Malaysian
International Shipping Corp. - The “Bunga Seroja” (High Court,

22 October 1998, 1999 AMC 427):
Held, by the High Court of Australia, that:

(1) The interpretation of uniform rules must
take into consideration their international origin and
must be conducted in such a way as to be consistent
with that generally adopted in other countries.

0000000000000 00000000000000000000

Prema tome PZ. bi se primjenjivao samo onda ako teretnica:

a) .NIJE izdana u drZavi ugovornici,

b) .AKO prijevoz NIJE zapoceo u luci drzave ugovornice,

c) .AKO teretnicom NIJE predvideno da se ugovor ravna po
odredbama ove Konvencije 1ili zakonodavstva koje te odredbe
primjenjuje, odnosno daje im snagu;

d) .AKO prijevoz nije medunarodni prijevoz.

Za primjenu HPPP nije bitna drzavna pripadnost




- broda

- vozara

- krcatelja

- primatelija

- bilo koje druge osobe.

Proizlazi da HPPP pokrivaju neke prijevoze, dok ¢e za ostale
trebati primijeniti PZ. ili eventualno neki drugi zakon.

Najvec¢i je problem kada se na izvjestan spor mora djelomicno
primijeniti HPPP a djelomic¢no PZ. 1 to dolazi do slucajeva,
kada odredba HPPP. ne odreduje kompletno sve sporno i sl., pa se
mora primijeniti i PZ.,a taj u svojo] odredbi odreduje ono Ssto
manjka u odredbi HPPP., a u svom ostalom dijelu je u suprotnosti
sa odredbom HPPP. ili samo donekle drugacije odreduje.

Budu¢i da Jje bitno to¢no utvrditi koja Jje drzava clanica
HPPP.treba koristiti uvijek svjezZe podatke koji se mogu nac¢i na

Internetu www.comitemaritime.org - RATIFIKACIJE, a postoje i
drugi (www.admiraltylawguide.com, www.icstransport.com (gdje se
nalazi jedan tabelarni pregled 9. raznih konvencija)- i
nekoliko linkova.

U Priruc¢niku kod pojedinih ¢lanova upuéujem na moj rad

"Haska 1 HaSka-Visby Pravila, 1994", koji Jje u cijelosti
objavljen na
www.mlas.fpp.edu-slo-cclani/ivkovic/files/HASKA.

HASKA - VISBY PRAVILA 1924 - 1979
Cl1.

U O0OvOoJ SE KONVENCIJI SLJEDECE RIJECI UPOTREBLJAVLJAJU U
NAVEDENOM ZNACENJU :
IN THIS CONVENTION THE FOLLOWING WORDS ARE EMPLOYED WITH
THE MEANINGS SET OUT BELOW:

¢l.1.(a)
A) »VOZARK UKLJUCUJE VLASNIKA BRODA ILI NARUCITELJA PRIJEVOZA
KOJI SKLAPA UGOVOR O PRIJEVOZU S KRCATELJEM;

(A) "CARRIER" INCLUDES THE OWNER OR THE CHARTERER WHO
ENTERS INTO A CONTRACT OF CARRIAGE WITH A SHIPPER.

KOMENTAR

Vidi PZ.&1l.5.st.1.toc¢.40.

Tekstovi nisu identiéni. Praksa ¢e pokazati da 1i ¢e biti
poteskoc¢a. Svkako kada se primjenjuje HPPP treba se drzati
definicije iz HPPP-.

Vidi ¢1.5.st.1.to¢.32. za pojam "brodar.

"Prijevoznik" Jje formuliran kao onaj koji sklapa ugovor s
naruc¢iteljem prijevoza, Sto je lak3e utvtrditi.

vidi PZ.¢1l.5.st.1..toc.32.

HPPP nije ni prije, pa ni sada, koristio formulacije iz bivsih
PZ, za pojam "brodar", koji je bio specifican ali te3ko koristen.



Problem pojma "vozar" poku$avalo se je rije$iti uvodenjem t.zv.
Identity of carrier clause, no niti to nije bilo definitivno
rjedenje.

vidi Ivkovié¢, HP,1994, str. 20-38.
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Judikatura

DIRMAR G. 1998, STR. 427

T. Genova, 03.01.1996

“"BANDANA”

Danni alle cose trasportate - rimborso del danno da parte del
venditore-caricatore al compratore-ricevitore- azione contro il
vettore - legitimazione del caricatore - trasporto in containers -
manomissione deil sigilli - prova del danno — certificato di avaria-

V. BiljeSka :F.C. 427-429.

000000000000000000000000000000000

Corte di Cassazione, 13.08.1997, n. 7556.-ALDO” -- DIRMAR G.
1998, STR.406

Haska-Visby p. - azione causale - inapplicabilita delle Regore
B/L

Nei riguardi del terzo possessore della B/L, vale il principio
secondo quale 11 vettore deve essere 1individuato in base alle
risultanze del titolo,tenendo conto, della intestazione della B/L e
del contenuto dell’eventuale C/P in quella incorporato, e valutate
altresi eventuali clausole di 1identita del vettore. Per quanto
concerne in vece il caricatore, poiche B/L svolge anche funzione di
documento probatorio del contratto di trasporto, egli puo avalersi
del B/L per agire nei confronti del soggetto che risulti come
vettore ma puo anche provare che 1’effettivo vettore e soggetto
diverso ed esercitare nel suol confronti 1’7azione causale, tale
prova restando tuttavia sogetta al limite di cui 1’art. 2725
cod.civ.

V. BiljeSka:Boglione, A. 407 - 421

000000000000 000000000000000000000

IDENTITY OF THE CARRIER (ART. 1(A))

France - Cour de Cassation 5 November 2003, Compagnie Maritime

d’Affretement v. Power Shipping Company - The “Oriental Knight”
--DIRMAR, 2004, str. 935

0000000000000V 0000000000000000000

Cl.1.(b).

B) »UGOVOR O PRIJEVOZU" PRIMJENJUJE SE JEDINO NA ONAJ UGOVOR O
PRIJEVOZU KOD KOJEGA JE IZDANA TERETNICA ILI SLICNA ISPRAVA, KOJA
DAJE NASLOV NA PRIJEVOZ ROBE MOREM; TAKODPER SE PRIMJENJUJE NA
TERETNICU ILI SLICNU ISPRAVU, IZDANU NA OSNOVI BRODARSKOG UGOVORA,
POCEVST OD TRENUTKA KADA SE ODNOSI IZMEPU VOZARA I IMAOCA TERETNICE
RAVNAJU PO TOJ ISPRAVI;

(B) 'CONTRACT OF CARRIAGE' APPLIES ONLY TO CONTRACTS OF
CARRIAGE COVERED BY A BILL OF LADING OR ANY SIMILAR
DOCUMENT OF TITLE, IN SO FAR AS SUCH DOCUMENT RELATES
TO THE CARRIAGE OF GOODS BY SEA, INCLUDING ANY BILL OF
LADING OR ANY SIMILAR DOCUMENT AS AFORESAID ISSUED
UNDER OR PURSUANT TO A CHARTER PARTY FROM THE MOMENT
AT WHICH SUCH BILL OF LADING OR SIMILAR DOCUMENT OF
TITLE REGULATES THE RELATIONS BETWEEN A CARRIER AND A



HOLDER OF THE SAME.

vidi PZ.c¢l. 449.st.3.,
vVidi PZ.¢1.513 1 sl.

KOMENTAR

Odredba Konvencije odnosi se i na "slic¢nu ispravu".

"Teretni list" je uveden u nas$ Zakonik tek 2004, pa nema sudske
prakse o tome.

Judikatura i doktrina kolebaju da 1i se teretni list mozZe
smatrati da je "slicna isprava" i da 1li potpada pod HPPP.

Tako se u doktrini nadu stajalista da o tome da 1li se u
pojedinoj zemlji koristi original na francuskom Jjeziku ili
prijevod na Engleski ovisi i da 1i ¢e se primijeniti na teretni
list ili ne. U engleskom prijevodu nalazi se izraz "title", koga
u francuskom originalu nema.

vVidi Ivkovié, HP,1994, str.38-44.

Ipak treba imati na umu c¢injenicu da osim "bill of lading”
postoji i "straight bill of lading". Smatra se da niti "straight
bill of lading”™ nije "bill of lading" pa niti "slic¢na isprava" a
jednako i "way bill", no i to je sporno.Cini se da ipak najveci
dio judikature i doktrine smatra da teretni list nije obuhvacen
HPPP.ali amiric¢ka judikatura smatra da "straight B/L" jeste
"slic¢na isprava" i podvodi ga pod HPPP.

Cesto se u "way billu" nadu posebne klauzule, da ih se uklju&i
u HPPP, kao na pr. slijedeca:

The Carrier shall not in any event be liable for any loss of or
damage to or in connection with the transportation of the Goods 1in
an amount exceeding 666.67 Units of Account per package or unit or 2
Units of Account per kilogramme of gross weight of the Goods lost or
damaged, whichever 1is the higher, or 1in case of the Goods not
shipped in packages, per customary freight unit, unless the nature
and value of such Goods have been declared by the Merchant before
shipment and inserted in this Waybill on the face hereof and extra
freight has been paid as required. This declaration, i1f embodied in
the Waybill shall be prima facie evidence, but shall not be
conclusive on the Carrier. The Unit of Account mentioned 1in the
preceding paragraph is the Special Drawing Right (SDR) as defined by
the International Monetary Fund. Notwithstanding anything else
contained herein, if this Waybill covers the Goods moving to or from
the U.S.A (including its districts, territories or possessions). and
i1f the following is not invalid or unenforceable under the local law
of the jurisdiction in which legal proceedings are brought, then the
amount of the foregoing shall instead be U.S.$500 per package or
customary freight unit.

Nije ovdje mjesto da se analiziraju razlike izmedu "B/L",
"straight B/L" i "sea way bill".

NiZe je naveden jedan tekst koji se takoder koristi za waybill
i koji je skoro saZetak HPPP.

Waybill
Clause

(Face Clause) RECEIVED by the Carrier from the Shipper named



herein in apparent good order and condition unless otherwise
indicated herein, the Goods, or the container(s) or package(s) said
to contain the Goods herein mentioned, to be carried subject to the
terms and conditions on the back hereof by the vessel named herein
or any substitute at the Carrier’s option and/or other means of
transport, from the place of receipt or the port of loading to the
port of discharge or the place of delivery shown herein and there
to be delivered unto the Consignee named herein, or his authorized
agents, or production of such proof of identity as required by the
Carrier.

In witness whereof, the undersigned, on behalf of X.Y.as
carriers, has signed the number of
Waybill (s) stated under, all of this tenor and date.

This Waybill shall have effect subject to the "CMI Uniform Rules
for Sea Waybills'", which is deemed to be incorporated herein.

Unless otherwise set out on the face and back hereof, the Goods
to be carried subject to the terms and conditions provided for in
the Carrier’s applicable Bill of Lading and the tariff, both of
which may be seen at the Carrier’s offices or at those of his
authorized agents. Every reference therein to the words "Bill(s) of
Lading" shall be read and construed as a reference to the words
"Non Negotiable Waybill (s)" and the terms and conditions thereof
shall be read and construed accordingly.
In accepting this Waybill, the Shipper agrees to be bound by all
the stipulations, exceptions, terms and conditions on the face and
back of this Waybill and the applicable Bill of Lading, and in the
applicable tariff, whether written, typed, stamped or printed, as
fully as if signed by the Shipper, any local custom or privilege to
the contrary notwithstanding, and agrees that all agreements or
freight engagements for and in connection with the carriage of the
Goods are superseded by this Waybill.

(1) When the Goods are held in the Carrier’s custody and only

before the Consignee claims their delivery after their arrival at
the place of delivery, the Shipper may request that the Carrier, on
production of the full sets of the Waybill and also by paying to
the Carrier such reasonable renumeration as demanded by the Carrier
and indemnifying him against all expenses, loss and damage which
may be incurred by him by complying with such request, to withdraw
them at the terminal of departure, to stop the Goods in transit, to
unload, to warehouse or re-route the Goods, and to delivery the
Goods to some other person than the Consignee 1indicated 1in the
Waybill at any stage of the transit as well as to change the place
of delivery of the Goods.
(2) However, the Carrier may refuse the above requests 1if the
requests interfere with his normal or intended operations, or 1if
they are not practically possible to comply with at the time when
the requests reach the Carrier, or 1f damage or substantial
inconvenience would be caused to him or to consignees of other
consignments.
(3) Notwithstanding paragraph 1 above, the Shipper may make an
irrevocable declaration 1in writing to the Carrier that the
Consignee will make, 1in place of the Shipper, those requests
stipulated 1in paragraph 1 to the Carrier, and 1if the Carrier
thereafter comply with such requests, the Shipper shall indemnify
the Carrier from all 1loss and damage and all consequences
whatsoever which may be sustained by the Carrier by his complying
with the requests.

(a) The contract evidenced by or contained in this Waybill shal
be governed by ZQ law except as may be otherwise provided herein,



and (b) notwithstanding anything else contained in this Waybill or
in any other contract, any and all actions against the Carrier 1in
respect of the Goods or arising out of the Carriage shall be
brought before the WWW District Court in YYY to the exclusion of
the jurisdiction of any other courts whilst any such actions
against the Merchant may be brought before the said Court or any
other competent court at the Carrier's option.

The Carrier shall not in any event be liable for any loss of or
damage to or 1in connection with the transportation of the Goods 1in
an amount exceeding 666.67 Units of Account per package or unit or
2 Units of Account per kilogramme of gross weight of the Goods lost
or damaged, whichever 1is the higher, or 1in case of the Goods not
shipped in packages, per customary freight unit, unless the nature
and value of such Goods have been declared by the Merchant before
shipment and inserted in this Waybill on the face hereof and extra
freight has been paid as required. This declaration, if embodied 1in
the Waybill shall be prima facie evidence, but shall not be
conclusive on the Carrier. The Unit of Account mentioned 1in the
preceding paragraph 1is the Special Drawing Right (SDR) as defined
by the International Monetary Fund. Notwithstanding anything else
contained herein, 1if this Waybill covers the Goods moving to or
from the U.S.A (including its districts, territories or
possessions). and if the following 1is not invalid or unenforceable
under the local law of the jurisdiction in which legal proceedings
are brought, then the amount of the foregoing shall instead be
U.S.8500 per package or customary freight unit.

vidi Ivkovié&, HP, 1994. str. 38-44.

Judikatura

Bills of lading (Art. 1 (b))

England

J. C. MacWilliams Co. Inc. v. Mediterranean Shipping Company
S.A. — The “Rafaela S.” (C.A.) (not yet reported)

Four containers with printing machinery were carried from
Durban to Felixstowe on the m/v Rosemary and then from Felixstowe
to Boston, their final destination, on the m/v Rafaela S. Both
vessels were owned by or demise chartered to Mediterranean
Shipping Co. S.A. (MSC) of Geneva. A straight bill of lading was
issued by MSC at Durban. On the way to Boston the machinery was
badly damaged. One of the issues decided by the arbitrators to
which the dispute was submitted was whether the straight bill of
lading was a bill of lading or a similar document of title within
the English Carriage of Goods by Sea Act 1971 which gives to the
Hague-Visby Rules the force of law.

If the Hague-Visby Rules did not apply, the US Cogsa limit of
liability of US$ 500 per package would have applied. The
arbitrators decided that this was not the case and their decision
was upheld by the Commercial Court.

Permission was given to the claimants to take a second appeal
to the Court of Appeal

Held, by the Court of Appeal, that:



(1) A straight bill of lading, the production of which 1is
required on delivery, is a bill of lading or similar document of
title to which the Hagque-Visby Rules apply . (CMI-Internet.)

0000000000000
Scope of Application (Art. 1 (b))
England
Parsons Corporation and Others v. C.N. Scheepvaartonderneming
Happy Ranger and Others - The Happy Ranger (Queen’s Bench
Division - Admiralty Court [2001] 2 Lloyd’s Rep. 530
By a contract dated 7 October 1997 between C. V.

Scheepvaartonderneming Happy Ranger (the Owners) and Parsons
Corporation the Owners agreed to carry on board the Happy Ranger
three reactors from Porto Marghera (Venice) to Al Jubail in Saudi
Arabia.

Clause 5 of the contract provided that the carrier’s regular form
of bill of lading was applicable and was to form part of the
contract. The specimen form of bill of lading provided inter alia:

3 General Paramount Clause.

The Hague Rules contained in the International Convention for the
Unification of certain rules relating to Bills of Lading, dated
Brussels 25 August 1024, as enacted in the country of shipment shall
apply to this contract. When no such enactment 1is 1in force 1in the
country of shipment, Articles I to VIII of the Hague Rules shall
apply. In such case the liability of the Carrier shall be limited to
L100 sterling per package.

Trades where Hague-Visby Rules apply.

In trades where the International Brussels Convention 1924 as
amended by the Protocol signed at Brussels on 23 February 1968 - the

Hague-Visby Rules - apply compulsorily, the provisions of the
respective legislation shall be considered incorporated in this Bill
of Lading.

Clause 11 so provided:

The Master will deliver the cargo only upon presentation of duly
endorsed original Bill(s) of Lading. In case of non-presentation of
these documents all time lost in waiting to count as laytime or time
for which damages for detention are due.

Clause 15 so provided:

Any dispute arising under this Contract of Carriage and Bill of
Lading shall be decided by the competent Court of London and English
Law shall apply.

On 11 March 1998 one of the reactors, when being loaded on board
by two cranes of the vessel, fell to the ground owing to a hook of
one of the cranes having broken. No bill of lading was 1issued.
Parsons Corp. claimed damages 1in the amount of about USS 2.4
million. The owners denied 1liability stating that if liability
existed it would be limited to L 100.

The trial of certain preliminary 1ssues was ordered by the
Commercial Court, including the following:

-Do the Hague/Hague-Visby Rules apply to the contract of carriage
and if so which Hague Rules?

-Do the Hague Rules apply 1in relation to the loading of the
process vessel (i.e. the reactor)?

-Can the defendants 1imit their liability by reference to art.
IV, r. 5 of the Hague/Hague-Visby Rules?

Held, by the Queen’s Bench Division (Commercial Court), that:

(1)Although the fact that no bill of lading was issued in respect
of the goods 1is not of itself conclusive against the applicability
of COGSA 1971 or of the Hague-Visby Rules, their applicability must
be excluded if the parties did not intend or expect that as between
themselves any bill of lading issued would be of any contractual
effect independent of the contract made between themselves.



(2) The Hague-Visby Rules that have been enacted in Italy are not
applicable pursuant to a clause paramount providing for the
application of the 1924 Bills of Lading Convention “as enacted 1in
the country of shipment”, since Italy has repealed its enactment of
the 1924 Convention when enacting the Hague-Visby Rules.

0000000000 OOOOOOOOOOOOOOOO

Paramount clause

England

Seabridge Shipping S.A. v. A.C. Orssleff’s EFTF’s A/S, Queen’s
Bench Division (Commercial Court) 6 and 9 August 1999 ([1999] 2
Lloyd’s Rep.685).

By charter party on Gencon form dated 18th April 1996 A.C.
Orssleff’s EFTF’s A/S chartered to Seabridge Shipping AB a vessel
to be nominated for five voyages with cargoes of equipment to
Avondale Shipyard at New Orleans. The charter party was expressly
governed by English law. Disputes were to be referred to
arbitration in London, one arbitrator to Dbe <chosen by the
charterers and one by the owners. Clause 27 provided as follows:

“P&I bunker clause, both to blame collision clause, New Jason
clause and Paramount clause are deemed to be incorporated into
this charter party”.

The owners nominated the Fjellvang for the voyage. She loaded a
cargo at Gdinya, Poland, under bills of lading issued by both
owners and charterers. The cargo interests under a bill of lading
issued by the charterers brought a claim against the charterers
in respect of the cargo carried. The bill of lading incorporated
the Hague Rules as enacted in the country of shipment; Poland had
brought the Hague-Visby Rules into force by the time of that
shipment.

On 17th June 1997, one day before the expiry of the 12 months
time limit which would apply 1if the Hague Rules have been
incorporated into the charter party, the charterers P&I Club sent
a fax to Allan E. Oakley with copy to the owners asking Mr.
Oakley 1f he would accept appointment as charterers arbitrator
and asked owners 1f they were prepared to accept Mr. Oakley as
sole arbitrator. Mr. Oakley replied accepting the appointment as
charterers arbitrator whereupon, since the owners had not
reacted, owners took steps to have Mr. Oakley appointed sole
arbitrator.

Mr. Oakley held that the Hague Rules were incorporated and not
the Hague-Visby Rules and that the arbitration had not been
brought within the one year time limit applicable under the Hague
Rules.

Held, by the Queen’s Bench Division (Commercial Court), that:

(1) The provision in a charterparty that the Paramount
Clause 1is deemed to be incorporated has the effect of incorporating
the Hague Rules and not the Hague-Visby Rules.

000000000 OOOOOOOOOOOOOOOOOOOOOOOO

SCOPE OF APPLICATION (ART. 1 B)

ENGLAND - Parsons Corporation and Others v. C.N.

Scheepvaartonderneming Happy Ranger and Others - The “Happy

Ranger” (Queen’s Bench Division - Admiralty Court) -—
DIRMAR, 2001, str. .1347

000000000000000000000000000000000

1-b BILLS OF LADING (ART. 1(B))

Germany — The MV “New York Express”, Oberlandesgericht Hamburg



10

(Court of Appeal) 2 November 2000 . --DIRMAR,2004, pag. 55

000000000000000000000000000000000

1-b SCOPE OF APPLICATION (ART. 1 (b))

ITALY - Tribunal of Gorizia 28 May 2003, Elifriulia S.r.l. wv.
Italia di Navigazione S.p.a. and Autamarocchi S.p.a --DIRMAR,
2003 str.774

000000000000000000000000000000000

1-b Tribunal of Turin 5 June 2002, Chinese Polish Joint Stock
Shipping

Co. v. Zust Ambrosetti S.p.a. —--DIRMAR, 2003 str. 1228

000000000000000000000000000000000

1-b SCOPE OF APPLICATION (ART. 10)

FRANCE - Cour d’Appel of Aix-en-Provence 2 December 1999,
Roscoe Shipping Co. and Others V. Compagnie Sénégalaise
d’Assurance et de Réassurance . .—--DIRMAR,2001,str..1045

0000000000000 00000000000000000000
1-b BILL OF LADING - STRAIGHT BILL OF LADING (ART. 1 (b))
ENGLAND - J. C. MacWilliams Co. Inc. v. Mediterranean Shipping
Company S.A. — The “Rafaela S.”, Court of Appeal, January 17,
24, 2003, --DIRMAR, 2003 str... 770
0000000000000 0000000000000000000
5. Le Regole dell’Aja-Visby non sono applicabili a un contratto di
trasporto internazionale documentato da charter party.
TRIB. LIVORNO, 20 SETTEMBRE 1997, RIUNIONE ADRIATICA DI
SICURTA-R.A.S. S.P.A. C. SOCIETA SARDA ARMATORIALE
ARBATAX S.P.A. E AGENZIA MARITTIMA PANESSA - “EMANUELA
I1”, DIRMAR- 1999, 814.
0000000000000 00000000000000000000
6. Le Regole dell’Aja-Visby non sono applicabili al charter
party.
APP. GENOVA, 2 GIUGNO 1997, ITALGRANI LIBERIA S.A. C.
SADAV LINE S.R.L. IN LIQ. - “RUBY”, DIRMAR- 1999,1171.
0000000000000 00000000000000000000

Literatura:

Vidi Ivkovié, «Pomorski tovarni 1list», UPP 1.-4.(141.-144.),
str. 125. 1 literatura tamo navedena.

0000000000000000000000000000000

Vidi u svrhu informiranja i UPUTU za DRAFT, te ¢1.3.3.1.

000000000000000000000000000000000

¢l.1.(c).

C) »ROBA« UKLJUCUJE DOBRA, STVARI, ROBU I PREDMETE BILO KOJE
VRSTI, OSIM ZIVIH ZIVOTINJA I TERETA ZA KOJI SE U UGOVORU O
PRIJEVOZU NAVODI DA JE UKRCAN NA PALUBI I KOJI SE UISTINU TAKO I
PREVOZI;

(C) 'GOODS' INCLUDES GOODS, WARES, MERCHANDISE, AND
ARTICLES OF EVERY KIND WHATSOEVER EXCEPT LIVE ANIMALS
AND CARGO WHICH BY THE CONTRACT OF CARRIAGE IS STATED
AS BEING CARRIED ON DECK AND IS SO CARRIED.
vVidi PZ.c¢1.477.
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vidi PZ.cl. 572.st.2. c) u kojem slu¢aju se HPP NE
primijenjuje.

Komentar:

Prijevoz na palubi nije defintivno rijeSen. Dapace, ostalo Tje
nekoliko razlika u doktrini 1 Jjudikaturi. Problemi koji se
pojavlijuju su:

A). kada se teret prijevozi POD palubom a izdana Jje <cista
teretnica

B) . Kada se teret prijevozi POD palubom ali teretnica navodi da
se prijevozi na palubi,

C). Kada se teret prijevozi NA palubi 1 to Jje navedeno u
teretnici, ali teretnica sadrzi specijalnu klauzulu da se HPP
primjenjuje na palubni teret

D). Kada se teret prijevozi NA palubi ali je teretnica cista,
no u tom slucaju prijevoznik ¢&ini bitno krSenje ugovora 1 nema
pravo na primjenu niti klauzula 1z teretnice o izuzecima niti
primjenu HPP.

Zatim:

Krcanje na palubi kao devijacija ili quasi devijacija.

Suglasnost krcatelja

Kontejneri

Obic¢aj krcanja na palubu.

vVidi Ivkovié, HP,1994, str.45-57

Judikatura:

Deck cargo (Art. 1(c))

Belgium

Cour de Cassation 1 December 2000, The “Kintampo” (www.cass.be)

Two containers were carried on deck by the Kintampo without
this having been mentioned in the bill of lading. The consignee
claimed damages in respect of loss of or damage to the cargo. By
judgment of 24 February 1997 the Cour d’Appel of Antwerp held
that the failure by the carrier to declare in the bill of lading
that the cargo had been loaded on deck prevented him to invoke
the 1limit of 1liability. The carrier appealed to the Supreme
Court.

Held, by the Cour de Cassation, that:

(1) Article 91A paragraph I(c) of book II of the Code of
Commerce, corresponding to article 1(c) of the Hague-Visby Rules
whereby the provisions of the Convention are not applicable to goods
which by the contract are stated as being carried on deck and are so
carried requires such declaration only in order to protect the third
party holder of the bill of lading and not in order to allow the
carrier to benefit of the limit of liability. The decision that the
carrier who carries goods on deck without so stating in the bill of
lading cannot benefit of the limitation of 1liability 1is not 1in
conflict with article 91 of book II of the Code of Commerce which
gives effect to the Hague-Visby Rules.

0000000000000 0000000000000

Portugal

Supremo Tribunal de Justica 31 May 2001, Victor Hugo Garcia
Hierro Cardinali v. Vieira & Silveira Transporte Maritimos S.A.
and Empresa do Cabresante Lda. — The “Alfama” (unreported)

The owners of the Circ Cardinali instructed an agent in
Funchal, Empresa Cabresante, to load on board the m/v Alfama,
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owned by Vieira & Silveira Transporte Maritimos S.A. various
materials of the circ in view of intended performances in Lisbon.
All such materials, including a trailer, were loaded on deck. In
particular, the trailer had necessarily to be stowed on deck
owing to its dimensions. During the passage the weather
conditions worsened and on account of a sudden rolling movement
of the vessel, the trailer fell overboard.

Held, by the Supremo Tribunal de Justig¢a, that:

(1) Pursuant to Art. 4(2) (g) of the Hague Rules, which 1is made
applicable to deck cargo by Art. 9(3) of D.L. 352/86 when stowage on
deck 1is made with the consent of the shipper, and of Articles 798
and 799 Civil Code the carrier is not liable for the loss of cargo
stowed on deck on account of bad weather if he proves that such loss
is due to deficiencies of the cargo that the carrier did not know
and could not have known by the exercise of the diligence of an
average man.

0000000000000V 00000000000000000

CORTE DI CASSAZIONE, 18.05.1995. n. b5475«ATLANTIC VICTORY» -
«SANDRA s.»-—- DIRMAR g.1996

Giurisdizione - Conv. CEE 1968/78 - B/L firmato solo per girata -

Conv. art. 17. - Non sussistono - HP - Pericoli eccetuati - Fortuna
di mare - Prova al carico del vettore - Contaliners caricati 1in
coperta - Prova a carico del vettore.

000000000000 000000000000000000000
Pericoli eccettuati: fortuna di mare
1. Affinché il vettore possa esonerarsi da responsabilita per
l’asporto di contenitoridalla coperta della nave verificatosi
durante una burrasca occorre la prova della derivazione causale
dell’evento dannoso da fortuna di mare, e quindi della esclusione di
altra concausa di pari efficacia, a tal fine dovendo il vettore
dimostrare 1’adegquato rizzaggio dei contenitori.
CASS., S.U., 18 MAGGIO 1995, N. 5475, AGENZIA MARITTIMA
ALDO SPADONI C. INSURANCE COMPANYOF NORTH AMERICA -
“ATLANTIC VICTORY” E “SANDRA S.”, DIRMAR- 1997, 967.
000000000000 000000000000000000000

Southern District of New York 18 ottobre 2001, American Dornier
Machinery Corp. c¢. MSC “Gina” e altri -“Gina”, --DIRMAR, 2003,
pag. 298.

1-c La caricazione sopra coperta di containers contro le espresse
istruzioni del caricatore di procedere al loro stivaggio sotto
coperta costituisce una “unreasonable deviation” e preclude
17applicazione del limite del debito previsto dal Cogsa
1936.U.S5.D.C. -

000000000000 000000000000000000000

1-c DECK CARGO (ART. 1(c))

France - Cour d’Appel d’Orleans 9 April 2004, Ahlron MTE and
Lloyd’s of London v. Alstom Power Turbomachines and Others . -
DIRMAR, 2004, str. 1307

0000000000000V 0000000000000000000

Caricazione sopra coperta

1. La caricazione sopra coperta di un container senza alcuna
menzione in polizza non costituisce “unreasonable deviation” quando
corrisponde alla prassi usuale dei vettori, le cui navi fanno scalo
nel porto in cul e avvenuta la caricazione, di stivare 1in coperta
containers delle stesse caratteristiche ove 1l caricatore non
richieda espressamente lo stivaggio sottocoperta.
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2. Anche nell’ipotesi in cui la caricazione sopra coperta di una
nave porta container di containers costituisca una “deviation”, si
tratterebbe di una “reasonable deviation”.

3. La circostanza che il container messo dal vettore a
disposizione del caricatore sia affetto da vizi non ha l’effetto di
attribuire alla sua caricazione sopra coperta 11 carattere di una
“unreasonable deviation” ma puo comportare soltanto la
responsabilita del vettore, in base al Cogsa, per inadempimento del
suo obbligo di avere cura del carico.

U.S. DISTRICT COURT - SOUTHERN DISTRICT OF NEW YORK, 30
DICEMBRE 1998, ALTERNATIVE GLASS SUPPLIES C. M/V
“NOMzZI”, M/V  “MSC KATIE”, MEDITERRAANEAN SHIPPING
(USA) INC. E ALTRI - “NOMZI” E “MSC KATIE”, DIRMAR-

1999, 1376.
0000000000000V 0000000000000000000
Trasporto in containers
1. Quando la polizza di carico descrive le merci contenute in un
container senza indicare che esse sono racchiuse in colli il limite
di 500 USD per collo previsto dal Cogsa si applica con riferimento
al container.

2. La caricazione sopra coperta di un container senza alcuna
menzione in polizza non costituisce "“unreasonable deviation” quando
corrisponde alla prassi usuale dei vettori, le culi navi fanno scalo
nel porto in cul €& avvenuta la caricazione, di stivare in coperta
containers delle stesse caratteristiche ove 11 caricatore non
richieda espressamente lo stivaggi sottocoperta.

3. Anche nell’ipotesi in cui la caricazione sopra coperta di una
nave porta container di containers costituisca una “deviation”, si
tratterebbe di una “reasonable deviation”.

4. La circostanza che il container messo dal vettore a
disposizione del caricatore siaaffetto da vizi non ha 1’effetto di
attribuire alla sua caricazione sopra coperta 1l carattere di una
“unreasonable deviation” ma puo comportare soltanto la
responsabilita del vettore, in base al Cogsa, per inadempimento del
suo obbligo di avere cura del carico.

U.S. DISTRICT COURT - SOUTHERN DISTRICT OF NEW YORK, 30

DICEMBRE 1998, ALTERNATIVE GLASS SUPPLIES C. M/V
“NOMZ1I”, M/V  “MSC KATIE”, MEDITERRAANEAN SHIPPING
(UsA) INC. E ALTRI - Y“NOMZI” E “MSC KATIE”, DIRMAR-
1999, 1376.

000000000000000000000000000000000

D) »BROD« OZNACAVA SVAKI PLOVNI OBJEKT KOJI SE UPOTREBLJAVA ZA
PRIJEVOZ ROBE MOREM;

(D) "SHIP" MEANS ANY VESSEL USED FOR THE CARRIAGE OF
GOODS BY SEA.
vidi pPz.¢l.5.st.1.toc¢.4., 5., 8., 10., 11., 15.24.,25. - 27
Cini se da bi mogla nastati neprilika oko utvrdivanja &ta je
brod, obzirom na odredbe PZ.

KOMENTAR

Odredba ¢l.1.d. - obuhva¢a prijevoz tereta, ali ne obuvaca
prijevoz putnika itd.
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vidi PZ. ¢l. 5.toc¢.4. Prema tome dolaze do primjene toc¢.10.,
11., 24. do 27.
0000000000000000000000000000

Cl.1.(e).
E) »PRIJEVOZ ROBE« OBUHVACA VRIJEME OD UKRCAVANJA ROBE NA BROD
DO NJENA ISKRCAJA S BRODA.
(E) 'CARRIAGE OF GOODS' COVERS THE PERIOD FROM THE TIME
WHEN THE GOODS ARE LOADED ON TO THE TIME THEY ARE
DISCHARGED FROM THE SHIP.
vidi PzZ.c¢1l. 447.,547.

KOMENTAR:
HPPP koristi izraz "loaded" (ukrcan) i "discharged" (iskrcan)
dok PZ. ¢l. 547. govori o "primitku" i "predaji". Ta Jjezicna

razlika je u praksi vrlo bitna, a cCesto i1 sporna. Judikatura nije
ujednacena. Svakako postoji bitna razlika izmeZu PZ i HPP i na tu
razliku treba paziti kod sporova.

U praksi dogada se da je teret primljen prije ukrcaja odnosno
predan nakon iskrcaja. Normalno Jje naime da se teret preda prije
urkcaja 1 da se nalazi u skladistu (il1i drugom prostoru
predvidenom za to) cekajuéi na ukrcaj, a takoder da se nakon
iskrcaja nalazi neko vrijeme u skladistu (ili drugom prostroru)
prije nego se preda primatmelju. Postoji dakle period kada se ne
primjenjuje HPPP.

O tome detaljnije United Nations Convention on Terminal
Operators in International Trade, 1991, gdje se izridito navodi
da "Terminal operators....... typically perform one or more of the
following transport related operations :loading, unloading,
storage, stowage, trimming, dunnaging or lashing.

U ostalom nemogué¢e zamisliti da recimo krctelji stoje pod
brodom i ukrcavaju brod ili da primatelji c&ekaju ispod broda i
preuzimaju teret. MoZda se je to i dogadalo oko 1924 !

vVidi Ivkovié¢, HP,1994, str. 58-62.

Judikatura

Scope of application (Art. 1l(e))

Italy

Corte di Cassazione 2 September 1998, No. 8713, Andrea Merzario
S.p.A. v. Vismara Associate S.p.A. and Others (2000 Dir. Mar.
1349)

Vismara Associate S.p.A. and Fedegari Autoclavi S.p.A. entered
into a contract of carriage of machinery from Pavia, Italy to
Norfolk, Virginia with Andrea Merzario S.p.A. During the land
carriage from Pavia to Genoa the machinery was damaged and the
shippers commenced proceedings against Andrea Merzario before the
Tribunal of Milano. Both the Tribunal and the Court of Appeal of
Milano rejected the one year time bar defence under Article 3 r.
6 of the Hague-Visby Rules raised by Andrea Merzario. Andrea
Merzario appealed to the Supreme Court.

Held, by the Corte di Cassazione, that:
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(1) A contract of carriage to be performed partly by sea and
partly by road is not governed by the provisions of the Hague-Visby
Rules but by the provisions of the Civil Code.

00000000000000000000000000

l-e Loading and unloading (Art. 1(e))

Portugal Supremo Tribunal de Justica 2 July 1998, Tantomar-
Transportes Maritimos v. Unifac-Unido de Importadores de Matérias
Primas S.A. (unreported)

The carrier 1s responsible for loading and unloading operations.

In contracts of carriage of goods by sea subject to the 1924
Brussels Convention the carrier 1is responsible for the loading and
unloading operations even 1f they are materially performed by port
operators.

0000000000000 00000000000000000000

1-e PERIOD OF APPLICATION (ART. 1(E))
Germany — The MV “New York Express”, Oberlandesgericht Hamburg

(Court of Appeal) --DIRMAR,2004, str. 57

0000000000000 00000000000000000000

l-e United States - Schramm, Inc. and Atlantic Mutual Insurance
Co. v. Shipco Transport, Inc. - m/v “Csav Guaya and Others, U.S.
Court of Appeals - IV Circuit 15 April 2004 --DIRMAR,2004, str.

450
0000000000000V 0000000000000000000

3. Le operazioni compiute autonomamente, dopo 1o sbarco
dall’impresa terminalista non rientrano nell’”ambito della
Convenzione di Bruxelles del 25 agosto 1924 che si applica al
trasporto internazionale dal momento della consegna della merce al
vettore fino a quello della riconsegna avvenuta all’atto dello

sbarco a terra della merce.
TRIB. LA SPEZIA 3 SETTEMBRE 1998, SEAFORTUNE S.R.L. C. LA
SPEZIA CONTAINER TERMINAL-L.S.C.T. S.P.A. - “LHURS

TOURNAMENT 25”, DIRMAR- 2000, 936.
0000000000000 00000000000000000000
Limite del debito
2. I1 vettore il quale, al fine di provvedere con cura allo sbarco
in sicurezza del carico,
deve supplire alla inadeguata preparazione dello stesso per 1o
sbarco, ha diritto di ottenere
dal suo contraente il rimborso delle spese da lul incontrate.
U.S. DISTRICT COURT - EASTERN DISTRICT OF LOUISIANA, 13
NOVEMBRE 1997, CROSS EQUIPMENT LTD. C.
HYUNDAI MERCHANT MARINE (AMERICA) INC. E ALTRI - “CEMRE
II”, DIRMAR- 1999, 568.

0000000000000 00000000000000000000

Vidi u svrhu informiranja i UPUTU za DRAFT, te ¢l1.1. ; ¢Zl.
4.1.1.;6.6.;17.;

Vidi Report of Working Group III, A/CN.9/544 - (b) Definitions
of "“maritime performing party” and “non -maritime performing
party” i " 3. Scope of application: definition of the contract of
carriage and treatment of the maritime leg (draft articles 1 (a)
and 2)"

Cl.2.

AKO NIJE U CLANU 6. DRUKCIJE ODREPENO, VOZAR CE KOD SVIH UGOVORA
O PRIJEVOZU ROBE MOREM U POGLEDU UKRCAVANJA, RUKOVANJA, SLAGANJA,
PRIJEVOZA, CUVANJA ROBE, STARANJA ZA NJU I NJENA ISKRCAVANJA,
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SNOSITI ODGOVORNOSTI I OBVEZE TE UZIVATI PRAVA I OSLOBOBPENJA KOJA SU
NIZE NAVEDENA.

SUBJECT TO THE PROVISIONS OF ARTICLE VI, UNDER EVERY
CONTRACT OF CARRIAGE OF GOODS BY SEA THE CARRIER, IN
RELATION TO THE LOADING, HANDLING, STOWAGE, CARRIAGE,
CUSTODY, CARE AND DISCHARGE OF SUCH GOODS, SHALL BE
SUBJECT TO THE RESPONSIBILITIES AND LIABILITIES AND
ENTITLED TO THE RIGHTS AND IMMUNITIES HEREINAFTER SET
FORTH.

Vidi HPPP.cC1l. VI.
vVidi PZ.c¢l.572

KOMENTAR

Odredba ukljucuje dakle:
KRCANJE

RUKOVANJE

SLAGANJE

PRIJEVOZ

CUVANJE

STARANJE

ISKRCAJ

ODGOVORNOST

PRAVA

OBAVEZE

OSLOBODENJA
0000000000000000000000000000000
vidi ¢1l. 3(6) gdje se govori o predaji ( ne o iskrcaju).
vVidi Ivkovié, HP,1994, str.63.

Judikatura
PERIOD OF APPLICATION (ART. 2)
ITALY - Tribunal of Genoca 4 December 2002 Lloyd Italico

Assicurazioni S.p.a. v. Grandi Traghetti S.p.a. di Navigazione -
m/v “Maringa” --DIRMAR, 2003 str. 400.
000000000000000000000000000000000
Vidi u svrhu informiranja i UPUTU za DRAFT, te c¢l.4.

1. VOZAR JE DUZAN DA PRIJE I NA POCETKU PUTOVANJA ULOZI DUZNU
PAZNJU :

A) . DA BROD OSPOSOBI ZA PLOVIDBU
THE CARRIER SHALL BE BOUND BEFORE AND AT THE BEGINNING OF
THE VOYAGE TO EXERCISE DUE DILIGENCE TO:
(A) MAKE THE SHIP SEAWORTHY;
B) DA BROD PRIMJERENO OPREMI, POPUNI POSADOM I OPSKRBI ZALIHAMA;

(B) PROPERLY MAN, EQUIP AND SUPPLY THE SHIP;

C) DA OSPOSOBI I DOVEDE U ISPRAVNO STANJE SKLADISTA, LEDENICE,
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HLADNJACE I SVE OSTALE DIJELOVE BRODA U KOJE SE ROBA UKRCAVA
RADINJENA PREUZIMANJA, PRIJEVOZA I OCUVANJA.

(C) MAKE THE HOLDS, REFRIGERATING AND COOL CHAMBERS, AND
ALL OTHER PARTS OF THE SHIP 1IN WHICH GOODS ARE
CARRIED, FIT AND SAFE FOR THEIR RECEPTION, CARRIAGE
AND PRESERVATION.
vidi PZ. ¢l. 460 1 sl.

KOMENTAR
Odredba veli: "prije 1 na pocetku", PZ. ¢l. 460 wveli "do
pocetka”

Dokrina i judikatura nisu uvijek sloZni.
vidi PZ. ¢l1. 460, 461 i sl.

vidi ¢l. 3(8), PZ ¢l. 572,573.

vidi Ivkovié¢, HP,1994, str. 64-80.

Judikatura

Unseaworthiness (Art. 3 r. 1 and Art. 4 r. 1)

France

Cour d’'Appel of Versailles 20 December 2001, S.A. CGM Antilles
Guyane v. Les Mutuelles du Mans Assurances IARD and Others - The

“Fort Fleur d’Epée” (2002 DMF 251)

Various refrigerated containers were loaded on the m.v. Fort
Fleur d’'Epée of CGM Antille Guyane at Havre and Montoir. During
loading operations at Montoir the officer in charge ordered the
filling of ballast tank no. 8 in order to prevent a list of the
ship and seawater entered into the hold through a port hole
improperly closed, flooding the containers. Upon arrival of the
ship at destination it was found that the poultry loaded in the
containers was lost. The cargo insurers commenced proceedings
against the carrier before the Tribunal de Commerce of Nanterre
which by judgment of 13 October 1998 allowed their claim. The
carrier appealed against such Jjudgment to the Cour d’Appel of
Versailles alleging that the loss had been caused by a fault in
the management of the ship.

Held, by the Cour d’Appel of Versailles, that:

(1) The carrier 1s exonerated from liability for loss of or
damage to the goods due to the unseaworthiness of the vessel only if
it proves that it has complied with the obligations set out 1in
article 21 of law 18 June 1966, namely that it has put the vessel in
the condition to perform the service it has undertaken to do,
account being taken of the voyage the vessel must carry out and of
the goods to be carried.

(2) Nautical fault includes, 1in addition to the fault 1in the
navigation, the fault in the management of the vessel that adversely
affect the safety of the vessel and of the maritime adventure,; while
a fault that endangers the cargo is a commercial fault for which the
carrier 1s responsible. A ballasting operation carried out during
loading that, owing to a defective closing of an inspection port,
causes the flooding of containers stowed 1in the hold 1is not a
nautical fault

000000000000 00000000000000

Italy

Corte d’Appello of Genoa 28 December 1998, Hori Maschinen und
Anlagen GmbH v. Tarros S.p.A.-The “Vis” (2000 Dir. Mar. 538)
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A consigment of potatoes, loaded at Tripoli, Lybia on the m/v
Vis of Tarros S.p.A., arrived to La Spezia, Italy in damaged
conditions owing to the excessive duration of the wvoyage caused
by the Dbreakdown of the wvessel’s engine. The consignees, Hori
Machinen und Anlagen GmbH, sued Tarros before the Tribunal of
Genoa claiming damages. The judgment of the Tribunal, allowing a
very small amount to the claimant, was appealed both by the
claimant and by the carrier who alleged that the engine breakdown
was due to a latent defect.

Held, by the Corte d’Appello of Genoa, that:

(1) Failing the proof that before sailing it has carried out all
necessary checks 1in respect of the conditions of the engine, the
carrier cannot invoke, in order to exonerate himself from liability,
the possibility that the damage occurred after the commencement of
the voyage was due to a latent defect.

000000000000000000000000000000000

Due diligence (Art. 3.1)

United States

Steel Coils, Inc. v. M/v “Lake Marion” et Al., United States
District Court, Eastern District of Louisiana, November 23, 2001
(2002 AMC 1680)

Western Bulk voyage chartered the Lake Marion to Itochu
International or its guaranteed nominee. The parties used a
standard GENCON form with a typewritten “rider”. Under Clause 2,
the owner warranted that the vessel would be seaworthy and
equipped to carry the cargo. Clause 31 of the rider incorporates
a number of standard shipping terms into the charter party as if
written in extenso. In particular, Clause 31 incorporates the USA
Paramount Clause.Hot-rolled coils, cold-rolled coils, and
galvanized coils were loaded into the vessel at the load ports in
Riga and Ventspils, Latvia

The vessel departed from Ventspils on March 7, 1997 and arrived
at its first stop, Camden, New Jersey, on March 28, 1997. During
the voyage, the vessel encountered rough weather. The vessel’s
logs reported that the worst weather that the vessel encountered
was wind that reached Beaufort Scale Force of 11-12 for about one
hour on March 26. Captain Musial testified that he was aware that
he might encounter Force 12 winds in the North Atlantic during
the late winter. During the rest of the voyage, the vessel did
not encounter winds exceeding Beaufort Scale 10, and most
readings were Dbelow Beaufort Scale 9. Although Captain Musial
filed a Note of Protest at the first port of call, he did not
claim any structural damage to the ship as a result of the
weather that the vessel had encountered during the voyage

At the first discharge port, Camden, the wvessel discharged
cold-rolled coils from holds No. 1, 2, 4, and 7. Attending
surveyors reported evidence of seawater entry into all of these
holds. Another report at Camden criticized the vessel’s condition
and noted specific deficiencies in each of the seven hatch covers
and hatch cover closing fixtures

The vessel then travelled to New Orleans, where she discharged
hot-rolled coils, cold-rolled coils, and galvanized coils from
holds No. 1, 2, 3, 4, 6, and 7. Captain Rasaretnam, the cargo
surveyor 1in attendance, reported that the vessel’s hatch covers
were in “apparent non-watertight condition, with signs of leakage
and/or water 1ingress 1into all holds”. The survey indicated
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positive silver nitrate reactions on the cargo in the stow of
holds 1, 3, 4, 6, and 7, which confirmed that seawater had
entered the holds. In New Orleans, the No. 1 hold of the vessel
flooded up to 16 inches as a result of a crack in the plating
that separated the No. 1 hold from the port wing ballast tank.
Rasaretnam observed the flooding and inspected the crack. He
believed that the crack was an extension of an old crack over
which a doubler plate had been welded.

Held, by the U.S. District Court, Eastern District of Louisiana,
that:

(1) The carrier who failed to test the watertight integrity of
the hatch covers through which seawater penetrated into the holds
and to make the necessary repairs to the covers failed to exercise
due diligence to ensure the seaworthiness of the vessel before the
commencement of the voyage.

000000000000 000000000000000000

Burden of proof (Art. 3.1-2; & Art. 4.1-2)

United States

Steel Coils, Inc. v. M/v "Lake Marion", in rem; Lake Marion,
Inc. and Bay Ocean Management, Inc., in personam - v. Western
Bulk Carriers K/S Oslo - v. Itochu International, 1Inc. United
States Court of Appeals for the Fifth Circuit, May 13, 2003 (2003
AMC 1408)

Steel Coils, Inc., an 1importer of steel products with its
principal office in Deerfield, Illinois, ordered flat-rolled steel
from a steel mill in Russia. Itochu International, Inc., which then
owned ninety per cent of the stock of Steel Coils, purchased the
steel and entered into a voyage charter with Western Bulk Carriers
K/S Oslo for the m/v Lake Marion to import the steel to the United
States. Western Bulk had time chartered the vessel from Lake Marion.
Inc. As Lake Marion, Inc.'s manager, Bay Ocean Management, Inc.
employed the master and crew of the vessel.
The Lake Marion took on the steel coils at the Latvian port of Riga
and discharged them at New Orleans and Houston. Steel Coils alleged
that the coils were damaged by salt water and filed suit under COGSA
against the m/v Lake Marion in rem and against Lake Marion, Inc.,
Bay Ocean Management and Western Bulk in personam, requesting USS
550,000 in damages, with a separate claim of negligence against Bay
Ocean.After a bench trial, the U.S. District Court for the Eastern
District of Louisiana held the defendants jointly and severally
liable to Steel Coils for USS 262,000 and Bay Ocean liable for an
additional US$S 243,358.94.

From this judgment the vessel interests appealed and Steel Coils
and Western Bulk cross-appealed.

Held, by the U.S. Court of Appeals for the Fifth Circuit, that:

(1) COGSA  provides a complex burden-shifting  procedure.
Initially, the plaintiff must establish a prima facie case by
demonstrating that the cargo was loaded in an undamaged condition
and discharged 1in a damaged condition and for the purpose of
determining the condition of the goods at the time of receipt by the
carrier, the bill of lading serves as prima facie evidence that the
goods were loaded 1in the condition therein described. If the
plaintiff presents a prima facie case, the burden shifts to the
defendants to prove that they exercised due diligence to prevent the
damage or that the damage was caused by one of the exceptions set
forth in section 1304 (2) of COGSA, including "[p]erils, dangers, and
accidents of the sea or other navigable waters'" and "[l]atent
defects not discoverable by due diligence." If the defendants show
that the loss was caused by one of these exceptions, the burden
returns to the shipper to establish that the defendants' negligence
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contributed to the damage. Finally, 1if the shipper 1is able to
establish that the [defendants'] negligence was a contributory cause
of the damage, the burden switches back to the [defendants] to
segregate the portion of the damage due to the excepted cause from
that portion resulting from the carrier's own negligence.
00000000000000000000000000
Obligation to make the ship seaworthy (Art. 3.1)
Japan
Tokyo Kbétd Saibansho (Court of Appeals of Tokyo) 14 September
2000, Taiwan Fire and Marine Insurance Co. Ltd. v. Unison
Navigation Corp. (Kétdé Saibansho Minji Hanreishu wvol.53, no.Z2,
p.124) . DIRMAR 2001, str. 1345

HELD: Art. 9 of the Act on International Carriage of Goods by Sea
provides as follows:

“The carrier shall not rely on facts that are contrary to the
statements in the bill of lading as against the holder of the bill
of lading acting in good faith.” The “holder of the bill of lading”
here means the legally qualified holder of the bill. Since the
holder of the bill of lading 1is entitled to exercise the right on
the bill by proving that the document has been duly transferred to
him, even when he lacks the formality of continuation of
endorsements, it shall be understood that such a holder of the bill
of lading as has proved the due transfer of the document is included
in the “legally qualified holder.”

00000000000000000000000000000000

Cargoworthiness (Art. 3. 1(c))

Italy

Corte d’Appello of Venice 1 March 1999, Plaumann & Co. GmbH v.
Adriatica di Navigazione - The “Egizia” (2001 Dir. Mar. 1450)

Plaumann and Co. GmbH of Hamburg purchased 480 tons onions which
were loaded in Alexandria, Egypt on the m/v Egizia of Adriatica di
Navigazione S.p.A. and carried from Alexandria to Trieste. A clause
was inserted in the bills of lading to the effect that a consignment
consisting of perishable goods and that the vessel was not
responsible for damages. At discharge the goods were found to be
seriously damaged and their sale for human consumption was denied.
Plaumann and Co. commenced proceedings before the Tribunal of Venice
against Adriatica di Navigazione claiming damages. The claim was
rejected by the Tribunal of Venice and Plaumann and Co. appealed to
the Court of Appeal of Venice.

Held, by the Corte d’Appello of Venice, that:

(1) The bill of lading clause which exonerates the carrier from
liability in respect of damage to perishable goods stowed in the
holds is null since it 1is 1in conflict with Art. 3 r. 1(c) of the
Hague-Visby Rules which expressly provides that the carrier has the
duty to make the holds fit and safe for the reception, carriage and
preservation of the goods, as well as with Art. 3 r. 8 which
provides that any clause relieving the carrier from liability 1is
null and void.
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Italy ¢1.3.1.

Corte d’Appello of Genoa 28 December 1998, Hori Maschinen und
Anlagen GmbH v. Tarros S.p.A.-The “Vis” (2000 Dir. Mar. 538)

A consigment of potatoes, loaded at Tripoli, Lybia on the m/v
Vis of Tarros S.p.A., arrived to La Spezia, Italy in damaged
conditions owing to the excessive duration of the voyage caused
by the Dbreakdown of the wvessel’s engine. The consignees, Hori
Machinen und Anlagen GmbH, sued Tarros before the Tribunal of
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Genoa claiming damages. The judgment of the Tribunal, allowing a
very small amount to the claimant, was appealed both by the
claimant and by the carrier who alleged that the engine breakdown
was due to a latent defect.

Held, by the Corte d’Appello of Genoa, that:

(1) Failing the proof that before sailing it has carried out
all necessary checks in respect of the conditions of the engine, the
carrier cannot invoke, in order to exonerate himself from liability,
the possibility that the damage occurred after the commencement of
the voyage was due to a latent defect.
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Seaworthiness (Art. 3 r. 1)

England

Papera Traders Co. Ltd. and Others v. Hyundai Merchant Marine
Co. Ltd. and Another - The “Eurasian Dream” [2002] 1 Lloyd’s Rep.
719.

On July 23, 1998, a fire started on deck 4 of the pure car
carrier Eurasian Dream while in port at Sharjah. The fire, which
was not contained or extinguished by the master and crew,
eventually destroyed or damaged the vessel’s cargo of new and
second-hand vehicles and rendered the vessel itself a
constructive total loss.

The relevant cargo interests commenced proceedings in London
against the carrier before the Queen’s Bench Division (Commercial
Court) .

Held, by the Queen’s Bench Division (Commercial Court), that:

(1) Seaworthiness 1is not an absolute concept,; it 1is relative to
the nature of the ship, to the particular voyage and even to the
particular stage of the voyage on which the ship is engaged and must
be judged by the standards and practices of the 1industry at the
relevant time, at least so long as those standards and practices are
reasonable.

(2) The components of the duty (as illustrated by the case law)
are as follows:

(a) The vessel must be 1in a suitable condition and suitably
manned and equipped to meet the ordinary perils 1likely to be
encountered while performing the services required of 1it. This
aspect of the duty relates to the following matters:

(1) The physical condition of the vessel and its
equipment;

(ii) The competence/efficiency of the master and crew;

(iii) The adequacy of stores and documentation.

(b) The vessel must be cargoworthy in the sense that it is in a
fit state to receive the specified cargo.

(3) Incompetence or 1inefficiency of the master and crew may
consist of a “disabling want of skill” or a “disabling want of
knowledge”.

(4) Incompetence 1is to be distinguished from negligence and may
derive from:

(a) an inherent lack of ability;

(b) a lack of adequate training or instruction: e.g.
lack of adequate fire-fighting training;

(c) a 1lack of knowledge about a particular vessel
and/or its systems;

(d) a disinclination to perform the job properly;

(e) physical or mental disability or incapacity (e.g.
drunkenness, illness).
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(5) The test as to whether the incompetence or inefficiency of
the master and crew has rendered the vessel unseaworthy 1is as
follows: Would a reasonably prudent owner, knowing the relevant
facts, have allowed this vessel to put to sea with this master and
crew, with their state of knowledge, training and instruction?

(6) The duty of "“due diligence” 1is an “inescapable personal
obligation”: it 1is non-delegable. The carrier will therefore be
responsible for negligence of those to whom it delegates due
diligence. The question 1s whether unseaworthiness 1is due to any
lack of diligence in those who have been implicated by the carrier
in the work of keeping or making the vessel seaworthy. Such persons
are the carriers’ agents whose diligence or lack of it 1is
attributable to the carrier. This principle 1s relevant 1in two
respects: (1) the carrier under the bills of lading is liable for
the want of due diligence by the owners or managers,; (2) the carrier
is liable for the want of due diligence of the master insofar as the
carrier or the owners or managers have delegated to him their duties
as to seaworthiness.

00000000000000

Japan ¢l1.3.rl.

Tokyo Chiho Saibansho (Tokyo District Court) 13 May 1998,
Nicholas D. Carner v. Global Silver Hawk, Inc. et al. (Hanrei
Jih®é no. 1676, p. 129) (6)

Nicholas D. Carner shipped on board the “Silver Hawk” owned by
Global Silver Hawk Inc. unspecified goods and, at the time he
entered into the contract of carriage, declared to the carrier
the value of the goods that had been delivered to it. However the
declaration of the value was not inserted in the bill of lading.
Upon arrival at destination in Japan, loss and damage was found
in the consignment and the shipper sued the carrier before the
Tokyo District Court claiming payment of the damages on the basis
of the wvalue declared to the carrier. The carrier denied the
validity of the declaration of wvalue on the ground that it had
not been inserted in the bill of lading.

Held, by the Tokyo District Court, that:

(1) The declaration of the nature and value of the goods does not
need to be endorsed on the bill of lading when it 1is made to the
performing carrier.
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Navigabilita

La nozione di first opportunity  di cui al Regolamento
dell’American Bureau of

Shipping, per la richiesta di intervento di un perito dopo un
sinistro, deve essere interpretata con riferimento al dato oggettivo
della disponibilita di un perito e non anche 1in funzione delle
esigenze della nave.

2. Secondo le norme di diritto interno e di diritto internazionale
una nave deve essere sottoposta, oltre che a visite periodiche, a
visite occasionali, generali o parziali secondo 1 casi, ogni volta
che si verifichi un sinistro o si manifesti un difetto che
comprometta la sicurezza della nave o l’efficacia o 1’integrita dei
mezzi di salvataggio o di altri apparati.

3. La mancata richiesta da parte del comandante di una nave, dopo
un sinistro, dell’intervento di periti per la constatazione dei
danni integra una colpa relativa non solo al management of the ship,
ma anche al management of the cargo di cuil i1l vettore risponde.

APP. GENOVA, 16 GIUGNO 1993, MILANO ASSICURAZIONI S.P.A.
C. ITALCO S.P.A. - “TERN”, DIRMAR- 1993, 733.
000000000000 000000000000000000000
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Pericoli eccettuati: vizio occulto
1. In mancanza della prova da parte del vettore di avere
effettuato prima della partenza 1 necessari controlli in ordine allo
stato dell’apparato motore, il vettore non puo 1invocare, per
esonerarsi da responsabilita, la possibilita che l7avaria
verificatasi dopo la partenza sia dipesa da un vizio occulto.
APP. GENOVA 28 DICEMBRE 1998, HORI MASCHINEN UND ANLAGEN
GMBH C. TARROS S.P.A. - “WIS”,DIRMAR- 2000, 538.

0000000000 OOOOOO0OOOOOOOOOOOOOO0OO

2. AKO NIJE U CLANU 4. DRUKCIJE ODREDPENO, VOZAR CE UREDNO I

PAZLJIVO UKRCAVATI, RUKOVATI, SLAGATI, PREVOZITI I CUVATI ROBU,
BRINUTI SE ZA NJU I ISKRCATI ROBU KOJA SE PREVOZI.

2. SUBJECT TO THE PROVISIONS OF ARTICLE 4, THE CARRIER
SHALL PROPERLY AND CAREFULLY LOAD, HANDLE, STOW,
CARRY, KEEP, CARE FOR, AND DISCHARGE THE GOODS
CARRIED.

Dakle:

UREDNO
PAZLJIVO
KRCATI
RUKOVATI
SLAGATI
PREVOZITI
CUVATI
STARATI SE
ISKRCATI

vVidi HPPP - 1IV.

vVidi PZ. ¢&l. 475. prema kojem prijevoznik preuzima teret ispod
vitla.

vidi PZ. ¢l1. 476., ako je krcatelj sam krcao teret.

vidi PZ. ¢l. 460.

vVidi Ivkovié, HP,1994, str. 81-98.

Judikatura

Burden of proof (Art. 3.1-2; Art. 4.1-2)

United States

Steel Coils, Inc. v. M/v "Lake Marion", in rem; Lake Marion,
Inc. and Bay Ocean Management, Inc., in personam - v. Western
Bulk Carriers K/S Oslo - v. Itochu International, Inc. United
States Court of Appeals for the Fifth Circuit, May 13, 2003 (2003
AMC 1408).

Vidi naprijed pod ¢l. 3.1.--Judikatura

000000000000000000000000000000000

CL.3.(3). (a), (b), (c).

3. NAKON PREUZIMANJA ROBE VOZAR, ZAPOVJEDNIK BRODA ILI AGENT
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VOZARA DUZAN JE KRCATELJU NA NJEGOV ZAHTJEV IZDATI TERETNICU KOJA,
MEPU OSTALIM, TREBA DA SADRZAVA:

a) glavne oznake potrebne za utvrdivanje istovjetnosti
robe, kako ih Jje prije pocetka ukrcavanja pismeno
saopéio krcatelj, ako su te oznake utisnute ili na
drugi nac¢in Jjasno stavljene na nepaki-ranu robu,
sanduke ili omote u kojiima se ta roba nalazi, tako
da bi u redovitiin prilikama ostale ¢itljive do
svr8etka putovanja;

b) broj koleta, ili komada, kolic¢inu ili teZinu (masu),
prema danome slucaju, onako kako 1ih Jje pismeno
saop¢io krcatelj;

c) stanje i vanjski izgled robe.

IPAK, NIJEDAN VOZAR, ZAPOVJEDNIK BRODA ILI AGENT VOZARA NECE
BITI DUZAN DA U TERETNICI NAVEDE ILI SPORNENE OZNAKE, BROJ,
KOLICINU ILI TEZINU (MASU) AKO IMA OZBILJNOG RAZIOGA SUMNJATI DA NE
PREDSTAVLJAJU ONU ROBU KOJU JE UISTINU PRIMIO, ILI AKO NIJE IMAO
RAZUMNE MOGUCNOSTI DA TO PROVJERI.

3. AFTER RECEIVING THE GOODS INTO HIS CHARGE THE CARRIER

OR THE MASTER OR AGENT OF THE CARRIER SHALL, ON DEMAND

OF THE SHIPPER, ISSUE TO THE SHIPPER A BILL OF LADING

SHOWING AMONG OTHER THINGS:

(a) The 1leading marks necessary for identification of
the goods as the same are furnished in writing by the
shipper before the loading of such goods starts,
provided such marks are stamped or otherwise shown
clearly upon the goods if uncovered, or on the cases
or coverings in which such goods are contained, in
such a manner as should ordinarily remain legible
until the end of the voyage.

(b) Either the number of packages or pieces, or the
quantity, or weight, as the case may be, as furnished
in writing by the shipper.

(c) The apparent order and condition of the goods.
Provided that no carrier, master or agent of the
carrier shall be bound to state or show in the bill
of lading any marks, number, quantity or weight which
he has reasonable ground for suspecting not
accurately to represent the goods actually received,
or which he has had no reasonable means of checking.

PROVIDED THAT NO CARRIER, MASTER OR AGENT OF THE CARRIER

SHALL BE BOUND TO STATE OR SHOW IN THE BILL OF LADING

ANY MARKS, NUMBER, OQUANTITY, OR WEIGHT WHICH HE HAS

REASONABLE GROUND FOR SUSPECTING NOT ACCURATELY TO

REPRESENT THE GOODS ACTUALLY RECEIVED, OR WHICH HE HAS

HAD NO REASONABLE MEANS OF CHECKING.

vidi ¢l1. 3 1 4.
vVidi PZ. 496 - 519.

¢l.
vidi Pz. &l1. 496, 505, 509, 516.
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KOMENTAR

Bitno je da se mora izdati teretnica, na zahtjev krcatelja,
sa:
—-— GLAVNIM OZNAKAMA
-- BROJ KOLETA. KOMADA, KOLICINU ILI TEZINU,
—-— STANJE ROBE PREMA VANJSKOM IZGLEDU.

Oslobodenja kada to ne treba ucéiniti.

Ovom odredbom, u stvari, prijevoznik se oslobada obaveze da
upisSe u teretnicu primjedbe, ako nije imao razumne mogucé¢nosti da
ih provjeri.

vidi Ivkovié, HP,1994, str. 99-108.

Judikatura

United States

American Home Assurance Co. v. M/v Tabuk et Al., United States
District Court, Southern District of New York, November 5, 2001
(2002 AMC 184)

One container in which one hundred missiles, placed on pallets
had been stowed, was loaded on the deck of the m/v Tabuk for
carriage from Wilmington to Kuwait. In the course of the voyage
the container was lost overboard during a storm. American Home
Assurance Co. indemnified the shipper, Raytheon System Company
and brought an action against the m/v Tabuk and the carrier,
United Arab Shipping Company, claiming USS$S 2,560,250.00 in
damages, stating that the package limitation was not applicable
because the stowage of the container on deck was an unreasonable
deviation and in any event the deviation was per se unreasonable,
the total number of containers on deck exceeded that contemplated
in the stowage manual of the ship and the container was
improperly secured.

Held, by the U.S. District Court, Southern District of New York,
that:

(1) Loading on deck of hazardous material (missiles) does not
constitute an unreasonable deviation

00000000000 000000000000000000000000000000000

Qualifying clauses (Art. 3 r. 3)

Italy

Corte di Cassazione 29 November 1999, No. 13341, Rocco Giuseppe
& Figli S.p.A. v. DI.A.R. Maritime S.r.l. (unreported)

Out of a cargo of 17.200 tons of wheat unloaded at Naples from
the m/v Lydi about 250 tons were found missing. The consignee
sued the agents of the ship requesting payment of the quantity
allegedly short delivered. The carrier objected that the claimant
had not proved the quantity loaded, the statement of the weight
in the bill of lading having been qualified by a clause “said to
weigh”. The claim was rejected by the Tribunal and then by the
Court of Appeal of Naples.

Held, by the Corte di Cassazione, that:

(1) The Hague-Visby Rules do not exclude the validity, where the
required conditions exist, of qualifying the description of the
goods in the bill of lading rather than omitting such description.

A qualifying clause is effective even if in print, in view of the
possibility of its deletion, when it 1is reasonably impossible to
establish 1if the carrier has no reasonable means of checking the
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information furnished by the shipper. A clause qualifying the weight

of a cargo of cereals in bulk is effective.

000000000000000000000000000000000

Corted'appello Firenze, 11.01.1995- «ASTARTE»-- DIRMAR g. 199¢,
str.750

Noleggio 1in generale - concluso a mezzo telex - rilevanza
della scritura privata successiva - facolta del noleggiatore di
emettere polizze di carico - natura del contratto - e noleggio a
viaggio - trasporto di carico - risoluzione del contratto -
risarcimento dal danno.

000000000000000000000000000000000

Corte d'Appello di Genova, 30.08.1994 - «GELENDZHIK»-- DIRMAR
g. 1995, str.188

B/L, Trasporto di carburi- C. «weight, quality and quantity
unknown» - Validita - Ammanco - Momento della risonsegna -
Ammanco inferiore allo 0,50%

000000000000000000000000000000000

(ART. 3 R. 3)QUALIFYING CLAUSES

ITALY - Corte di Cassazione 29 Novembre 1999, No. 13341, Rocco

Giuseppe & Figli S.p.A. v. DI.A.R. Maritime S.r.l. =
DIRMAR, 2001,str. . .238

000000000000000000000000000000000

(ART. 3 R. 6)TIME BAR

FRANCE - Cour de Cassation 2 March 1999, Sea Land Service v.
FMT Production .--DIRMAR,2001,str..238

000000000000000000000000000000000

(ART. 3.3(c))EVIDENTIARY VALUE OF THE BILL OF LADING

ENGLAND - The Owners of the cargo lately laden on board the
ship “David Agmashenebeli” v. The Owners of the ship "“David
Agmashenebeli”, High Court of Justice - Q.B.D. (Admiralty
Court), 31 May, 2002 . --DIRMAR, 2003 str...772

000000000000000000000000000000000
EVIDENTIARY VALUE OF THE BILL OF LADING (ART. 3.3)
3-3 Germany - Oberlandesgericht Hamburg (Court of Appeal), 9
November 2000 .--DIRMAR,2004,str. 55
000000000000000000000000000000000
Vidi u svrhu informiranja i UPUTU za DRAFT, te ¢1.7.;8.2

4., TAKVA TERETNICA STVARAT CE, DOK SE PROTIVNO NE DOKAZE,
PRETPOSTAVKU DA JE VOZAR PREUZEO ROBU TAKVU KAKVA JE OPISANA
SUGLASNO STAVU 3. A), B) I C).

MEPUTIM, PROTUDOKAZ NIJE DOPUSTEN KADA JE TERETNICA PRENESENA NA
TRECEGA KOJI JE U DOBROJ VJERI."

4. SUCH A BILL OF LADING SHALL BE PRIMA FACIE EVIDENCE OF
THE RECEIPT BY THE CARRIER OF THE GOODS AS THEREIN
DESCRIBED IN ACCORDANCE WITH PARAGRAPH 3(A), (B) AND
(C).

HOWEVER, PROOF TO THE CONTRARY SHALL NOT BE ADMISSIBLE
WHEN THE BILL OF LADING HAS BEEN TRANSFERRED TO A
THIRD PARTY ACTING IN GOOD FAITH.

vidi Pz. ¢l1. 511.,500.
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KOMENTAR
Radi se o presumpciji (prima facie evidens), ali vrlo Jje vazna
odredba u drugoj recenici ¢l.3.st.4., prema kojoj, nakon Sto

teretnica prede u ruke treée osobe koja Jje u dobroj vjeri,
dokazivanje o protivnom nije dozvoljeno. To je uvedeno Protokolom

1968. 1 time se je situacija u praksi vrlo promijenila. Smatra
se da Jje time nastupio "evidens" 1l1li kako ga anglo-saxonska
doktrina naziva "statutory estoppel"™ ili Jjos i1 "conclusive
evidens".

vVidi Ivkovié, HP,1994, str. 109 - 115.

Judikatura

Evidentiary value of the bill of lading (Art. 3 r. 4)

Japan

Tokyo Koé6tdé Saibansho (Court of Appeals of Tokyo) 25 October
2000, Tessin Sempaku KK v. Kyoei Kasai Kaijo Hoken Sogokaisha
(Kin’yu Shoji Hanrei no. 1109, p. 43) (4)

After carriage from Shanghai, China, to Okayama, Japan, the
cargo (artificial powder to be used as material for the
production of bricks) was found soaked with water and had lost
commercial value. The carrier alleged that the cargo had already
been damaged prior to loading. The insurer subrogated to the
right of the cargo owner, sued the carrier as holder of the bill
of lading alleging that from the bill of lading it appeared that
the cargo had Dbeen “shipped in apparent good order and
condition”. The District Court of Tokyo held the carrier liable
for the damage to the cargo.

Held, by the Court of Appeals of Tokyo, that

(1) For the purposes of article 9 of the Act on International
Carriage of Goods by Sea the expression holder of the bill of lading
includes any person that can show having obtained the due transfer
of the document, even 1f the continuity of the endorsements 1is
lacking. (5)

0000000000 OOOOOOOOOOOOOOOO

Evidentiary value of the bill of lading (Art. 3. 4)

England

The Owners of the cargo lately laden on board the ship "David
Agmashenebeli" v. The Owners of the ship "David Agmashenebeli
(High Court of Justice - Q.B.D. (Admiralty Court)) [2003] 1
Lloyd's Rep. 92.

On 10 April 1995 Agrosin Pte Ltd. of Singapore sold to Grand
Prestige Enterprises of Hong Kong 35,000 metric tons urea in bulk
C&F Free Out CQD one safe berth one safe port South China for
delivery during May 1995 and commenced negotiations for the
charter of the m/v David Agmashenebeli from Baff Shipping, Riga.
The latter company on 19 April 1995 entered into a voyage charter
under which it chartered the vessel from Meezan Shipping and
Trading Inc. of Toronto who had time chartered it from its owners
Georgian Shipping Company of Valletta, Malta. Clause 45 of the
charter party between Meezan and Baff provided:"Under supervision
of independent surveyor together with Master's/Officers'
assistance no damaged cargo to be loaded into the holds. If such
fact will take place Master has the right to stop loading but
Charterers and Shippers to be immediately informed to arrange
removing of any contaminations for Charterers'
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expenses/time.Quantity/quality of cargo as determined by an
International Independent Surveyor (SGS or another neutral
international organisation) together with Master to be final and
binding for both parties. Owners to be responsible for quantity
of cargo taken on board."On the same day Agrosin sub-chartered
the vessel from Baff on substantially the same terms.On the
following day, 20 April 1995, Meezan instructed the vessel's
master that the vessel was to load bulk urea under a voyage
charter between Meezan and Baff for carriage from Kotka to China.
The vessel arrived at Kotka and gave notice of readiness to load
at 09.30 on 24 April 1995. It had 6 holds and had previously
carried a coal cargo and a grain cargo before that. After a
dispute on the suitability of the holds on 26 April the original
supplier of the urea informed their local agents that with the
assent of Agrosin it permitted the commencement of loading. But
within three hours of the commencement of loading the master sent
a message to all parties stating that the cargo contained rust,
plastics and other contaminants and was of a dirty colour. Upon
completion of loading the master claused the mate receipt with

the following statement: "cargo discoloured also foreign
materials, eg. plastic, rust, rubber, stone, Dblack particles
found in cargo". Notwithstanding a dispute as to whether the

bills of lading should be similarly claused, the master did so.

After a dispute on payment of freight had been settled, the
cargo was discharged and the amount of contamination was found to
be very small. However having the ultimate buyer's bank refused
to accept the claused bills of lading, and following a discussion
between the parties a discounted price was agreed.

Held, by the Queen's Bench Division (Admiralty Court), that:

(1) The duty of the carrier under the Hague-Visby Rules 1is to
issue a bill of 1lading which records the apparent order and
condition of the goods according to the reasonable assessment of the
master. [That 1is not any contractual gquarantee of absolute accuracy
as to the order and condition of the cargo or it apparent order and
condition].

(2) There is, however, a breach of that duty if the master, even
if entitled to clause the bill of lading to refer the fact that a
small proportion of the cargo 1s not 1in apparent good order and
condition, qualifies the bill of lading in a manner that conveys the
meaning that the whole or a substantial part of the cargo is not 1in
good order and condition.

00000000000000000000

T. Ravenna, 14.05.1996-- DIRMAR G. 1998, STR. 1171

«FROTAVEGO» Giurisdizione - Clausola di deroga - cessione di
B/L - effetti

V. Biljeska : M.O., 1171-1173

0000000000000V 0000000000000000000

T. Genova, 03.01.1996 «MING OCEAN» - «MING PROSPERITY»-- DIRMAR
g. 1996, str.782

Containers - FCL & LCI - Titoli alla merce - Valore probatorio
- Danno - pericoli eccetuati - vizio proprio - surrogazione -
azione dell'assicuratore - credito del wvalore.

OO0000000OOOOOOOO0OOOOOOOOOOOOOOO0O
LIMITE DEL DEBITO

3. Ove il ricevitore provi la perdita o il danno con riferimento
alla descrizione della
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merce contenuta nella polizza di carico, tale descrizione
costituisce anche 1la base del calcolo del 1imite del debito; ove
invece 1l vettore fornisca la prova delle reali condizioni della
merce o 11 ricevitore formuli la sua domanda in base alle effettive
condizioni della merce all’imbarco, 11 limite del debito deve essere
calcolato con riferimento a talli condizioni e non con riferimento
alla polizza di carico.

4. Qualora nella polizza di carico siano enunciati i colli
racchiusi in un container 1l limite va applicato per collo ed e
irrilevante 11 fatto che 11 vettore abbia formulato riserve 1in
ordine al numero dei colli, in quanto cio attiene soltanto alla
prova del numero dei colli e non anche alle modalita di calcolo del
limite del debito.

COURT OF APPEAL (U.K.), 9, 10, 15 GIUGNO E 15 LUGLIO 1997

“RIVER GURARA”, DIRMAR- 1999, 1349.

CL.3.(5).

5. SMATRAT CE SE DA JE KRCATELJ U TRENUTKU UKRCAVANJA ZAJAMCIO
VOZARU TAKVU TOCNOST OZNAKA, BROJA, KOLICINA I TEZINE (MASE), KAKO
IM JE SAOPCIO, PA JE DUZAN DA VOZARU NAKNADI SVE GUBITKE, STETE I
TROSKOVE KOJI SU NASTALI ILI PROIZLAZE IZ NETOCNOSTI TIH PODATAKA.
PRAVO VOZARA NA TAKVU ODSTETU NE OGRANICAVA NI NA KOJI NACIN NJEGOVU
ODGOVORNOST I NJEGOVE OBVEZE IZ UGOVORA O PRIJEVOZU PREMA BILO KOJOJ
OSOBI OSIM PREMA KRCATELJU.

5. THE SHIPPER SHALL BE DEEMED TO HAVE GUARANTEED TO THE
CARRIER THE ACCURACY AT THE TIME OF SHIPMENT OF THE
MARKS, NUMBER, OQUANTITY AND WEIGHT, AS FURNISHED BY
HIM, AND THE SHIPPER SHALL INDEMNITY THE CARRIER
AGAINST ALL LOSS, DAMAGES AND EXPENSES ARISING OR
RESULTING FROM INACCURACIES IN SUCH PARTICULARS. THE
RIGHT OF THE CARRIER TO SUCH INDEMNITY SHALL IN NO WAY
LIMIT HIS RESPONSIBILITY AND LIABILITY UNDER THE
CONTRACT OF CARRIAGE TO ANY PERSON OTHER THAN THE
SHIPPER.

vidi PzZ. ¢l. 508, 509
vidi HPPP ¢l. 4.(2) 1 (3) i (5) (a).
vVidi Ivkovié¢, HP,1994, str.116-117

KOMENTAR

Odredba HPPP je detaljnija i Sira od odredbi PZ. ali se odnosi
samo na krcatelja, dok prijevoznik ostaje odgovoran bilo kojoj
drugoj osobi, osim krcatelja, a prema uvjetima ugovora.

000000000000000000000000000000000

C1.3.(6).

AKO OBAVIJEST O GUBITKU ILI OSTECENJU I O OPCOJ NARAVI TOG
GUBITKA ILI OSTECENJA NIJE PISMENO DANA VOZARU ILI NJEGOVU AGENTU U
LUCI ISKRCAJA,PRIJE ILI U TRENUTKU PREUZIMANJA ROBE ILI NJENE
PREDAJE NA CUVANJE OSOBI KOJA JE PO UGOVORU O PRIJEVOZU OVLASTENA DA
PRIMI ROBU, ILI AKO GUBICI ILI OSTECENJA NISU UOCLJIVI, OBAVIJEST
SE MORA DATI U ROKU OD TRI DANA OD PREDAJE, PRETPOSTAVLJA SE, DOK SE
PROTIVNO NE DOKAZE, DA JE VOZAR PREDAO ROBU KAKVA JE OPISANA U
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TERETNICI

PISMENE OBAVIJESTI NISU POTREBNE AKO JE STANJE ROBE ZAJEDNICKI
UTVRPENO U TRENUTKU PRIMITKA.

POD REZERVOM ODREDABA STAVKA 6.BIS, VOZAR I BROD BIT CE U SVAKOM
SLUCAJU OSLOBODPENI SVAKE ODGOVORNOSTI U VEZI S ROBOM, OSIM AKO JE
TUZBA PODIGNUTA U ROKU OD GODINE DANA KADA JE TERET PREDAN ILI JE
TREBAO DA BUDE PREDAN. TAJ ROK MOZE, MEPUTIM, BITI PRODUZEN
SPORAZUMOM STRANAKA POSTIGNUTIM NAKON DOGADAJA KOJI JE BIO POVODOM
ZA TUZBU. .

U SLUCAJU STVARNOG ILI PRETPOSTAVLJENOG GUBITKA ILI OSTECENJA
VOZARI PRIMALAC PRUZIT CE JEDAN DRUGONIE SVE RAZUMNE OLAKSICE KOD
PREGLEDA ROBE I PROVJERAVANJA BROJA KOLETA.

UNLESS NOTICE OF LOSS OR DAMAGE AND THE GENERAL NATURE OF
SUCH LOSS OR DAMAGE BE GIVEN IN WRITING TO THE CARRIER
OR HIS AGENT AT THE PORT OF DISCHARGE BEFORE OR AT THE
TIME OF THE REMOVAL OF THE GOODS INTO THE CUSTODY OF
THE PERSON ENTITLED TO DELIVERY THEREOF UNDER THE
CONTRACT OF CARRIAGE, OR, IF THE LOSS OR DAMAGE BE NOT
APPARENT, WITHIN THREE DAYS, SUCH REMOVAL SHALL BE
PRIMA FACIE EVIDENCE OF THE DELIVERY BY THE CARRIER OF
THE GOODS AS DESCRIBED IN THE BILL OF LADING.

THE NOTICE IN WRITING NEED NOT BE GIVEN IF THE STATE OF
THE GOODS HAS, AT THE TIME OF THEIR RECEIPT, BEEN THE
SUBJECT OF JOINT SURVEY OR INSPECTION.

SUBJECT TO PARAGRAPH 6-BIS THE CARRIER AND THE SHIP SHALL
IN ANY EVENT BE DISCHARGED FROM ALL LIABILITY
WHATSOEVER IN RESPECT OF THE GOODS, UNLESS SUIT IS
BROUGHT WITHIN ONE YEAR OF THEIR DELIVERY OR OF THE
DATE WHEN THEY SHOULD HAVE BEEN DELIVERED. THIS
PERIOD, MAY HOWEVER, BE EXTENDED IF THE PARTIES SO
AGREE AFTER THE CAUSE OF ACTION HAS ARISEN.

IN THE CASE OF ANY ACTUAL OR APPREHENDED LOSS OR DAMAGE
THE CARRIER AND THE RECEIVER SHALL GIVE ALL REASONABLE
FACILITIES TO EACH OTHER FOR INSPECTING AND TALLYING
THE GOODS.

KOMENTAR

Ovaj Jje Clanak nadopunjen 1 izmenjen Protokolom 1968.

MoZda se je oko ove odredbe u praksi vodilo najviSe sporova, nhe
samo sa pravnog gledista nego 1 sa faktic¢nog. U svrhu
ilustracije isplati se pogledati i stariju Jjudikaturu citiranu u
Ivkovié, HP,1994, str. 118-141.;142-144;145,146-150.

000000000000000000000000000000000

Judikatura

Queen's Bench Division, 20.03.1992.

Convenzioni internazionali-Termine per l'esercizio dell'azione-
Azione promossa da persona non legitimata - Non interompe il
termine.-- DIRMAR g. 1994 str.228
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vidi Berlingieri, F., Unifority of maritime law and
implementaion of inernational conventions, J.M.L.C., 1987, 317,
341.

0000000000000 00000000000000000000

«FINNROSE»-- DIRMAR g. 1995, str. 813

Termine per esercizio dell'azione - Giudizio dichiarato estinto
per inattivita dell'attore - Inammissibilita di un nuovo
giudizio.

000000000000000000000000000000000
Corte d'appello, Torino, 20.10.1995 «NEDLLOYD CLARENS» - «SCAN
DUTCH LEDRA» - NEW HAI HUA»-- DIRMAR g. 1997, str. 794

Trasporto - prova del danno - certificato di avaria - mancato
invito del vettore all'accertamento - valore probatorio -
fattispecie - 1limite del debito - —conversione - data di
riferimento.

La data di conversione del diritto speciale di prelievo in lire
italiane corrisponde a quella dell’accertamento

dell’inadempimento parziale del contratto.
000000000000000000000000000000000

T. Trieste, 26.03.1996--«KAPITAN ANISTRATENKO»-- DIRMAR G.
1998, STR. 145

Cause marittime - Produzione di documenti in lingua straniera -
Onere della traduzione - Prova del danno - Certificato di avaria
- Valore probatorio - Regole HP - Pericoli eccetuati: wvizio
proprio - Onere di prova - Qualita intrinseca della merce -
Nozione

Vidi BiljesSka : I.A.,145.

000000000000000000000000000000000

Cour de Cassation (Paris), 12.03.1996«HEBE» Regole HP -
Trasporto 1in container - consegna sotto paranco - Assenza di
riserve - Ammanco accertato dopo la riconsegna - Art. 3. § 6.--
DIRMAR g. 1997, str.1109

000000000000000000000000000000000

Corte di Cassazione, 20.12.1995. n. 13018--«IVER SWANN»--
DIRMAR g. 1997, str.1010

Noleggio a wviaggio . Charter Party - Paramount cl. -
Controversa tra noleggiante e noleggiatore.

Paramount cl. inserita in un C/P e applicabile fra le
parti, nonostante che 1l'art. 3 della HP contenga 1'espressa
esclusione della sua applicazione ai C/P.

000000000000000000000000000000000
T. Livorno, 02.04.1996--«YURIY DVUZHILNIY»-- DIRMAR g. 1997,
str. 166
Prescizione - riconsegna a soggetto non legitimato - decorrenza
— sequestro conservativo - risarcimento danni - responsabilitta
del vettore.
0000000000000 00000000000000000000
1. La circostanza che il vettore non contesti che le merci
trasportate abbiano sofferto un danno non implica 11 riconoscimento
di una sua responsabilita.
CASS., SEZ. III, 19 NOVEMBRE 1999, N. 12829, CALECA &
COSTANTINO S.N.C. C. SEA LAND SERVICE INC. TRASPORTI
MARITTIMI - “PANAREA”, DIRMAR- 2000, 861.
000000000000000000000000000000000
Termine per lI'esercizio dell'azione
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1. 71 termine di un anno per proporre l’azione contro il vettore
previsto dall’art. 3 § 6 delle Regole dell’Aja €& applicabile
esclusivamente alle azioni per ottenere il risarcimento conseguente
alla perdita o a danni alle merci e non anche alla azione per danni
per 1inadempimento conseguente alla antidatazione della polizza di
carico.

CASS., SEZ. III, 24 FEBBRAIO 1999, N. 1584, F.LLI FERRI

S.P.A. C. ADRIATICA DI NAVIGAZIONE S.P.A., DIRMAR-
2000, 239.
000000000000 000000000000000000000
3. I1 termine annuale previsto dall’art. 3 § 6 della Convenzione
di Bruxelles puo essere validamente 1interrotto da un atto di
citazione dell’assicuratore se 1l’atto di surroga contestato dal
vettore relativamente alla data certa e prodotto in giudizio prima
del decorso del predetto termine, salvo che non vi siano elementi
indiziari gravi, precisi e concordanti circa la certezza della data.
TRIB. GENOVA 29 GIUGNO 1998, ©UNI EUROPE ASSURANCE C.
AGENZIA MARITTIMA EFISPAU S.R.L. - “SOSNOGORSK”,
DIRMAR- 2000, 1407.
0000000000000V 0000000000000000000
4. In base all’art. 3 § 6 della Convenzione di Bruxelles del 1924
nel suo testo originale la prescrizione 1in esso prevista non e
applicabile nel caso di riconsegna della merce senza presentazione

della polizza di carico mentre essa e applicabile in base al suo
testo come modificato dal Protocollo del 1968.

APP. AIX-EN-PROVENCE (FRANCIA), 7 MARZO 1997, SOC. FRAMAT
C. CNAN-SOCIETE NATIONALE DE TRANSPORTS MARITIMES -
“TLEMCEM”, DIRMAR- 1999, 1341.
0000000000000V 0000000000000000000
5. La prescrizione annuale prevista dall’art. 3 § 6 delle Regole
dell’Aja e 1nterrotta da qualsiasi citazione, 1vi compresa una
citazione “en référé” per la nomina di un consulente tecnico, e
quindi il termine inizia nuovamente a decorrere dalla data della sua
notifica.
CASS. (FRANCIA), 22 APRILE 1997, ASTRA CALVE C. ATLANTIC
RHEDEREI - “SIOUX”, DIRMAR- 1998, 859.
000000000000 000000000000000000000
6. La nullita della clausola di giurisdizione, inserita nell’atto
di proroga del termine annuale per 1’esercizio dell’azione, non
infirma la proroga ove non risulti che 1l vettore abbia inteso
subordinare la proroga alla deroga della giurisdizione.

7. L”applicazione delle Regole dell’Aja-Visby non viene meno nel
caso in cul 1’azione venga promossa dopo 1l decorso del termine
annuale, a seguito di proroga del termine da parte del vettore.

FEDERAL COURT (CANADA) , 25 FEBBRAIO 1997, FEDNAV

INTERNATIONAL LTD. C. SIDMAR N.V. - “FEDERAL
MACKENZIE” E “HOLCK-LARSEN”, DIRMAR- 1998, 189.
000000000000000000000000000000000

8. I1 termine annuale per 1l’esercizio dell’azione previsto
dall’art. 3 § 6 della Convenzione di Bruxelles del 1924 sulla
polizza di carico ha natura di decadenza e pertanto non e
suscettibile di interruzione.

TRIB. GENOVA, 3 DICEMBRE 1994, A. & B. TRADING &
FINANCIAL C. MALTA CROSS SHIPPING & CO. LTD.- Y“RIJEKA
EXPRESS”, DIRMAR- 1996, 480.

OO000000OOOOOOOOO0OOOOOOOOOOOOOOOOO



33

9. I1 termine annuale per 1’esercizio dell’azione previsto
dall’art. 3 § 6 delle Regole dell’Aja-Visby non e rispettato se il
giudizio promosso entro 1’anno & dichiarato estinto per inattivita
dell’attore (want of prosecution) e pertanto non €& consentito
all’attore proporre un nuovo giudizio entro i1l termine ordinario di
sei anni.

QUEEN’S BENCH DIVISION (COMMERCIAL COURT) (U.K.), 24
NOVEMBRE 1993, FORT STERLING LTD. C. SOUTH ATLANTIC
CARGO SHIPPING N.V. - “FINNROSE”, DIRMAR- 1995, 827.

000000000000000000000000000000000
10. Ai sensi dell’art. 3 § 6 della Convenzione di Bruxelles del
1924 1’azione nei confronti del vettore si prescrive nel termine
di un anno dalla riconsegna.
TRIB. VENEZIA, 1 MARZO 1993, BANCO EXTERIOR S.A. C.
SLOBODNA PLOVIDBA - “ROGOZNICA”, DIRMAR- 1993,1120..
0000000000000 00000000000000000000

11. Ai sensi dell’art. 3 § 6 della Convenzione di Bruxelles del
1924 sulla polizza di carico 1l’azione deve essere promossa da chi e
legittimato ad agire nei confronti del vettore e quindi non ha
effetto interruttivo 1’azione promossa da persona non legittimata.

QUEEN’S BENCH DIVISION (U.K.), 20 MARZO 1992, TRANSWORLD

OIL INC. C. MINOS COMPANIA NAVIERA S.A. - “LENI”,
DIRMAR- 1994, 228.

000000000000000000000000000000000
Vidi u svrhu informiranja i UPUTU za DRAFT, te c¢1l.14.

Cl1.3.(6-bis)

REGRESNE TUZBE MOGU BITI PODIGNUTE I NAKON ISTEKA ROKA
PREDVIDENOG U PRETHODNOM STAVKU, AKO SU PODIGNUTE U ROKU ODREDENOM
ZAKONOM SUDA PRED KOJIM SE VODI SPOR. MEPUTIM, TAJ ROK NE MOZE BITI
KRACI OD TRI MJESECA, RACUNAJUCI OD DANA KADA JE OSOBA KOJA PODIIE
REGRESNU TUIBU UDOVOLJILA ODSTETNOM ZAHTJEV ILI JE OBAVIJESTENA O
TUZBI KOJA JE PROTIV NJE PODIGNUTA.

AN ACTION FOR INDEMNITY AGAINST A THIRD PERSON MAY BE
BROUGHT EVEN AFTER THE EXPIRATION OF THE YEAR PROVIDED
FOR IN THE PRECEDING PARAGRAPH IF BROUGHT WITHIN THE
TIME ALLOWED BY THE LAW OF THE COURT SEIZED OF THE
CASE. HOWEVER, THE TIME ALLOWED SHALL BE NOT LESS THAN
THREE MONTHS, COMMENCING FROM THE DAY WHEN THE PERSON
BRINGING SUCH ACTION FOR INDEMNITY HAS SETTLED THE
CLAIM OR HAS BEEN SERVED WITH PROCESS IN THE ACTION
AGAINST HIMSELF.

KOMENTAR

Ovdje se HPPP poziva na zakon suda, fex fori, a to je PZ. ¢&l.
673.st.5.toc¢.6.

Vazan je 1 skrac¢eni rok na tri mjeseca koji nije bad sasvim
jasan. Naime, racduna se 1 od "obavjedtenja o tuzbi" koja je
protiv te osobe podignuta. Da 1li Jje potrebna dostava od strane
suda ili, moZda, preporuc¢eno pismo sa AR potvrdom °?

000000000000000000000000000000000
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7. KaADA ROBA BUDE UKRCANA, TERETNICA KOJU CE KRCATELJU IZDATI

VOZAR, ZAPOVJEDNIK BRODA, ODNOSNO AGENT VOZARA, BIT CE — AKO TO
KRCATELJ ZAHTIJEVA — TERETNICA S NAZNAKOM »UKRCANO«, POD UVJETOM DA

KRCATELJ,
NA TU

UKOLIKO JE PRETHODNO PRIMIO NEKU ISPRAVU KOJA DAJE PRAVO
ROBU, TU ISPRAVU VRATI PRILIKOM IZDAVANJA TERETNICE
»UKRCANOK .

VOZAR, ZAPOVJEDNIK BRODA, ODNOSNO AGENT, MOGU U LUCI

UKRCAVANJA NA PRETHODNOJ IZDANOJ ISPRAVI NAZNACITI IME BRODA,
ODNOSNO BRODOVA U KOJE JE ROBA UKRCANA, KAO I DATUM, ODNOSNO DATUME
UKRCAVANJA I KADA TO BUDE NA ISPRAVI NAZNACENO, SMATRAT CE SE AKO
SADRZI PODATKE IZ CLANA 3. TOCKE 3 — DA PREDSTAVLJA, ZA SVRHU OVOGA
CLANA, TERETNICU S NAZNAKOM »UKRCANOK .

AFTER THE GOODS ARE LOADED THE BILL OF LADING TO BE
ISSUED BY THE CARRIER, MASTER, OR AGENT OF THE
CARRIER, TO THE SHIPPER SHALL, IF THE SHIPPER SO
DEMANDS BE A 'SHIPPED' BILL OF LADING, PROVIDED THAT
IF THE SHIPPER SHALL HAVE PREVIOUSLY TAKEN UP ANY
DOCUMENT OF TITLE TO SUCH GOODS, HE SHALL SURRENDER
THE SAME AS AGAINST THE ISSUE OF THE 'SHIPPED' BILL OF
LADING, BUT AT THE OPTION OF THE CARRIER SUCH DOCUMENT
OF TITLE MAY BE NOTED AT THE PORT OF SHIPMENT BY THE
CARRIER, MASTER, OR AGENT WITH THE NAME OR NAMES OF
THE SHIP OR SHIPS UPON WHICH THE GOODS HAVE BEEN
SHIPPED AND THE DATE OR DATES OF SHIPMENT, AND WHEN SO
NOTED, IF IT SHOWS THE PARTICULARS MENTIONED 1IN
PARAGRAPH 3 OF ARTICLE III, SHALL FOR THE PURPOSE OF
THIS ARTICLE BE DEEMED TO CONSTITUTE A 'SHIPPED' BILL
OF LADING.

KOMENTAR

Ova odredba bila Jje potrebna obzirom da postoje teretnice

"primljeno

receipt"

na ukrcaj" 1 "ukrcano". Smatram da t.zv. "Mater's
ne predstavlja ".... za svrhu ovoga c¢lana, teretnicu s

naznakom »ukrcano«."
vidi Pz. ¢1. 497 - 500. 7 ,
vidi pPz. ¢l. 501 - 512.
000000000000000000000000000000000

8. SVAKA KLAUZULA, POGODBA ILI SPORAZUM U UGOVORU O PRIJEVOZU,
KOJIMA SE VOZAR ILI BROD OSLOBAPAJU ODGOVORNOSTI ZA GUBITAK ILI

OSTECENJE

U VEZI S ROBOM  NASTALO NEPAZNJOM, KRIVNJOM ILT

NEISPUNJENJEM DUZNOSTI ILI OBVEZA PROPISANIH OVIM CLANOM, ILI KOJIMA
SE NJIHOVA ODGOVORNOST UMANJUJE NA DRUGI NACIN NEGO JE TO PROPISANO
OVOM KONVENCIJOM, BIT CE NISTAVI, NEPOSTOJECI I BEZ UCINKA.
KLAUZULA KOJOM SE VOZARU USTUPA KORIST IZ OSIGURANJA, KAO I SVAKA
SLICNA KLAUZULA, SMATRAT CE SE KLAUZULOM KOJA OSLOBAPA VOZARA OD
ODGOVORNOSTI .

8.

ANY CLAUSE, COVENANT, OR AGREEMENT IN A CONTRACT OF
CARRIAGE RELIEVING THE CARRIER OR THE SHIP FROM
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LIABILITY FOR LOSS OR DAMAGE TO, OR IN CONNEXION WITH,
GOODS ARISING FROM NEGLIGENCE, FAULT, OR FAILURE IN
THE DUTIES AND OBLIGATIONS PROVIDED IN THIS ARTICLE OR
LESSENING SUCH LIABILITY OTHERWISE THAN AS PROVIDED IN
THIS CONVENTION, SHALL BE NULL AND VOID AND OF NO
EFFECT. A BENEFIT OF INSURANCE IN FAVOUR OF THE
CARRIER OR SIMILAR CLAUSE SHALL BE DEEMED TO BE A
CLAUSE RELIEVING THE CARRIER FROM LIABILITY.
vidi Pz. ¢l. 500, 572,573.

KOMENTAR

Spominje se "vozar 1ili brod", Ssto je vjerojatno zbog tuzZbe in
rem.

HPPP odreduje 1 o t.zv. osiguranju u korist prijevoznika i
odreduje da ¢e se takovo osiguranije smatrati kauzula koja
oslobada od odgovornost prijevoznika.

vidi Ivkovié, HP,1994, str. 155-158

Judikatura

Jurisdiction Clause (Art. 3 r. 8)

United States

Reed & Barton Corp. and Others v. MV “Tokio Express” and Others
(U.S.D.C. Southern District of New York 22 February 1999, (1999
AMC 1088)

Plaintiffs Reed & Barton Corp. and Others brought an action
against MV “Tokio Express” and the shipowners of the wvessel Pol
Gulf International (Pte.) Ltd. to recover damages 1in admiralty
for non delivery and damage to cargoes on board the “Tokio
Express”. Defendants moved to dismiss the complaint pursuant to
Federal Rule of Civil Procedure 12(d) on the grounds of a
mandatory forum selection clause in the bill of lading covering
the action. The clause so provided:

25. Law and Jjurisdiction. Except as otherwise provided
specifically herein any claim or dispute arising under this bill
of lading shall be governed by the law of the Federal Republic of
Germany and determined in the Hamburg Courts to the exclusion of
the jurisdiction of the Courts of any other place. In the event
this clause is inapplicable under local law then jurisdiction and
choice of law shall lie either in the port of loading or port of
discharge at carrier’s option.

Held, by the U.S. District Court, Southern District of New York,
that:

(1) A jurisdiction clause 1in a bill of lading whereby any
claim or dispute arising thereunder shall be governed by German law
and shall be determined in the Hamburg Courts 1is broad enough to
cover in rem claims and the unavailability of in rem proceedings 1in
Germany does not deprive the plaintiffs of their substantive rights
under COGSA when they have agreed to accept a Letter of Undertaking
giving up their right to arrest the vessel.

00000000000000000

Scotland

Albacora S.r.l. v. Westcott & Laurence Line Limited (Inner
House, Court of Session, Edinburgh, 23 March 1965 : reported 1965
S.L.T. 270) (3)
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Following a voyage from Glasgow (Scotland) to Genoa (Italy) a
cargo of fish shipped on board the m.v. Maltasian was found to be
damaged. The bills of lading provided that the liability of the
carrier would be determined by the Hague Rules contained in the
1924 Convention on Bills of Lading.

The damage was caused by bacteria within the fish cargo. The
bacteria, although present while the fish were alive, multiplied
when temperature in the holds increased. The issue arose as to
whether the cargo had been properly and carefully carried by the
vessel in terms of Article III of the Convention; and whether the
carrier might benefit from the exception contained in Article IV
of the Convention as “damage arising from inherent defect,
quality or vice of the goods”.

Held, by the Court of Session (Inner House), that:

(1) The damage to cargo was caused by ‘inherent vice’ within the
meaning of the 1924 Convention; the Defenders were not negligent 1in
the carriage, and accordingly were not liable to the shipper for any
losses sustained.

000000000000000000000000000000000

Queen's Bench (London), 18 1 29.11.1996-- «RIVER GURARA»

-—- DIRMAR G. 1998, STR.197

Trasporto marittimo - HP - Limite del debito - Indicazione del
numero dei colli con riserva - Non e rilevante - Regole HP -
Container stivato dal caricatore - Indicazione del numero dei
colli in polizza - Riserve - Applicazione del limite per colli -
Merci in container - Clausola che esclude la rilevanza del numero
dei colli indicato in polizzza - Nullita ex art. 3. § 8.

V. Biljeska.

000000000000000000000000000000000

3. 8 -E nulla, in quanto in contrasto con l’art. 3 § 8 della
Convenzione di Bruxelles 25 agosto 1924 sulla polizza di carico, la
previsione in una clausola arbitrale di un termine massimo di seil
mesi per 1’inizio dell’arbitrato.

CASS. (FRANCIA), 3 MARZO 1992, OFER BROTHERS C. TOKYO
MARINE AND FIRE INSURANCE - “TAMAR”, DIRMAR- 1993,
1142.
0000000000000 0000000000000000000
Identity of carrier clause
1. La carrier’s identity clause & nulla ai sensi dell’art. 3 § 8
della Convenzione di Bruxelles sulla polizza di carico.
APP. GENOVA, 23 OTTOBRE 1997, RHEIN MAAS & SEE DEPT.
FRANCE C. CAISSE ALGERIENNE DES ASSIRANCES TRANSPORTS-
CAAT, COMAR ASSICURAZIONI S.P.A. E SIAT S.P.A. -
“ARNO”, DIRMAR- 1999, 1176.
0000000000000V 0000000000000000000
1. £/ nulla, perché in contrasto con 1l’art. 3 § 8 delle Regole
dell’Aja, la clausola di polizzasecondo la quale il container deve
essere considerato un collo anche se il numero dei colli in esso

stivati e indicato in polizza con la precisazione che esso & stato
fornito dal caricatore.

QUEEN’S BENCH DIVISION (ADMIRALTY COURT) (U.K.), 28 E 29
NOVEMBRE 1995 E 19 GENNAIO 1996- “RIVER GURARA”,
DIRMAR- 1998, 197.
000000000000000000000000000000000
Navigabilita
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12. Qualora le parti convengano di applicare al contratto di
trasporto la Convenzione

di Bruxelles del 1924 non & ad esse consentito di derogare 1la
disposizione relativa al limite del debito del vettore, sostituendo
ad essa un limite espresso in sterline valore corrente.

CASS. (FRANCIA), 4 FEBBRAIO 1992, KARKABA C. S.TE NAVALE
CHARGEURS DELMAS VIELJEUX, DIRMAR- 1993, 848.
000000000000000000000000000000000
vidi PZ. &1.519.
Vidi u svrhu informiranja i UPUTU za DRAFT, te ¢l.17.

ClL4.(1).

1. NI VOZAR NI BROD NISU ODGOVORNI ZA GUBITAK ILI OSTECENJA KOJI
SU NASTALI ILI PROIZASLI IZ NESPOSOBNOSTI BRODA ZA PLOVIDBU, AKO SE
TO NE MOZE PRIPISATI PROPUSTOM DUZNE PAZNJE VOZARA DA OSPOSOBI BROD
7ZA PLOVIDBU, DA GA PRIMJERENO OPREMI, POPUNI POSADOM, OPSKRBI
ZALIHAMA, ILI DA OSPOSOBI I DOVEDE U ISPRAVNO STANJE SKLADISTA,
LEDERNCE, HLADNJACE I SVE OSTALE DIJELOVE BRODA U KOJE SE ROBA
UKRCAVA, TAKO DA BUDU PRIKLADNI ZA PREUZIMANJE, PRIJEVOZ I OCUVANJE
ROBE, A SVE TO U SUGLASNOSTI S ODREDBAMA CL. 3. ToC. 1.

SVAKI PUT KADA JE GUBITAK ILI OSTECENJE NASTALO ZBOG
NESPOSOBNOSTI BRODA ZA PLOVIDBU, TERET DOKAZA O UPOTREBI DUZNE
PAZNJE PADA NA VOZARA ILI SVAKU DRUGU OSOBU KOJA SE POZIVA NA
OSLOBOPENJE PREDVIPENO OVIM CLANORM.

1 . NEITHER THE CARRIER NOR THE SHIP SHALL BE LIABLE FOR
LOSS OR DAMAGE ARISING OR RESULTING FROM
UNSEAWORTHINESS UNLESS CAUSED BY WANT OF DUE DILIGENCE
ON THE PART OF THE CARRIER TO MAKE THE SHIP SEAWORTHY,
AND TO SECURE THAT THE SHIP IS PROPERLY MANNED,
EQUIPPED AND SUPPLIED, AND TO MAKE THE HOLDS,
REFRIGERATING AND COOL CHAMBERS AND ALL OTHER PARTS OF
THE SHIP IN WHICH GOODS ARE CARRIED FIT AND SAFE FOR
THEIR RECEPTION, CARRIAGE AND PRESERVATION IN
ACCORDANCE WITH THE PROVISIONS OF PARAGRAPH 1 OF
ARTICLE III. WHENEVER LOSS OR DAMAGE HAS RESULTED FROM
UNSEAWORTHINESS THE BURDEN OF PROVING THE EXERCISE OF
DUE DILIGENCE SHALL BE ON THE CARRIER OR OTHER PERSON
CLAIMING EXEMPTION UNDER THIS ARTICLE.

KOMENTAR

U ovoj odredbi sadrzana je i duzZnost dokazivanja duzZne paznje,
kako za prijevoznika tako i =za svakog drugog koji se poziva na
izuzetke iz ¢l. 4.1.

vidi HPPP. ¢l. 3.(1),

vidi Pz. &1.547-574, 549,550, 460.

vidi Ivkovié, HP,1994, str. 159-164

Judikatura

Unseaworthiness (Art. 3 r. 1 and Art. 4 r. 1)
France
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Cour d’'Appel of Versailles 20 December 2001, S.A. CGM Antilles
Guyane v. Les Mutuelles du Mans Assurances IARD and Others - The
“Fort Fleur d’Epée” (2002 DMF 251).

Vidi tekst kod ¢l. 3(1) - Judikatura

000000000000000000000000000000000

Scotland

Albacora S.r.l. v. Westcott & Laurence Line Limited (Inner
House, Court of Session, Edinburgh, 23 March 1965 (reported 1965
S.L.T. 270) (3) - ¢l.4.

Following a voyage from Glasgow (Scotland) to Genoa (Italy) a
cargo of fish shipped on board the m.v. Maltasian was found to be
damaged. The bills of lading provided that the liability of the
carrier would be determined by the Hague Rules contained in the
1924 Convention on Bills of Lading.

The damage was caused by bacteria within the fish cargo. The
bacteria, although present while the fish were alive, multiplied
when temperature in the holds increased. The issue arose as to
whether the cargo had been properly and carefully carried by the
vessel in terms of Article 3 of the Convention; and whether the
carrier might benefit from the exception contained in Article 4
of the Convention as “damage arising from inherent defect,
quality or vice of the goods”.

Held, by the Court of Session (Inner House), that:

(1) The damage to cargo was caused by ‘inherent vice’ within the
meaning of the 1924 Convention,; the Defenders were not negligent in
the carriage, and accordingly were not liable to the shipper for any
losses sustained.

000000000000000000000000000000

Burden of proof (Art. 3.1-2; Art. 4.1-2)

United States

Steel Coils, Inc. v. M/v "Lake Marion", in rem; Lake Marion,
Inc. and Bay Ocean Management, Inc., in personam - v. Western
Bulk Carriers K/S Oslo - v. Itochu International, Inc. United
States Court of Appeals for the Fifth Circuit, May 13, 2003 (2003
AMC 1408).

Vidi tekst kod ¢l. 3(1) - Judikatura

000000000000000000000000000000000

Excepted perils - Fire (Art. 4. 1 (b)

England

Papera Traders Co. Ltd. and Others v. Hyundai Merchant Marine
Co. Ltd. and Another - The “Eurasian Dream” [2002] 1 Lloyd’s Rep.
719.

Vidi tekst kod ¢l. 3(1) - Judikatura

0000000000 OOOOOOOOOOOOOOOOOOOO
Cargoworthiness (Art. 3. 1(c))
T. Genova, 03.01.1996 - «MING OCEAN» - «MING PROSPERITY»

Containers - FCL & LCI - Titoli alla merce - Valore probatorio
- Danno - pericoli eccetuati - vizio proprio - surrogazione -
azione dell'assicuratore - credito del wvalore. DIRMAR g. 1996,
str. 782

000000000000000000000000000000000

VRHOVNI SUD (SPANIJA) 14.05.1992--«MALU»-- DIRMAR g. 1994
str. 536

B/L; Izdata od =zapovjednika- HP 1924-Solidarna odgovornost
prijevoznika, zapovjednika 1 agenta - K.1952 arbitraZna klauzula

¢l. 7.8.1.
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000000000000000000000000000000000

4-1 i 2 BURDEN OF PROOF (ART. 3.1-2; ART. 4.1-2)

UNITED STATES -

Steel Coils, Inc. v. M/v “Lake Marion”, in rem; Lake Marion,
Inc. and Bay Ocean Management, Inc., 1in personam - v. Western
Bulk Carriers K/S Oslo — v. Itochu International, Inc.,

United States Court of Appeals for the Fifth Circuit, 13 May,

2003 --DIRMAR, 2003 str...770

0000000000000 00000000000000000000

Pericoli eccettuati: causa ignorata

1. Qualora non sia stata accertata la causa dell’affondamento
della nave 1l vettore risponde della perdita del carico trasportato

in quanto in base all’art. 4 § 1 delle Regole dell’Aja i danni da
causa ignota rimangono a carico del vettore.

TRIB. PISA 8 LUGLIO 1998, CAISSE ALGERIENNE DES
ASSURANCES TRANSPORT-CAAT C. NAVICELLI S.R.L. -“ARNO”,
DIRMAR- 2000, 931.
0000000000000 00000000O000000000000
Termine per 1l’esercizio dell’azione
2. La circostanza che 1l vettore non contesti che le merci

trasportate abbiano sofferto un danno non implica 11 riconoscimento
di una sua responsabilita.

CASS., SEZ. III, 19 NOVEMBRE 1999, N. 12829, CALECA &
COSTANTINO S.N.C. C. SEA LAND SERVICE INC. TRASPORTI
MARITTIMI - “PANAREA”, DIRMAR- 2000, 861.

000000000000 000000000000000000000

Pericoli eccettuati: incendio

1. In base all’art. 2 della Convenzione di Bruxelles del 1924 e
all’art. 422 cod. nav. incombe al ricevitore 1l’onere di provare che
1’incendio e dovuto al fatto o alla colpa del vettore.

TRIB. LIVORNO, 14 FEBBRAIO 1996, DITTA CARLO VIANO C.
PAOLO SCERNI S.P.A. — “PRETORIANO”, DIRMAR- 1998, 138.

000000000000 000000000000000000000
Pericoli eccettuati: vizio proprio
1. 71 vettore non pud contestare la responsabilita per danno alla
merce affermando 1’esistenza di un vizio proprio della merce se non
offre la prova del nesso causale tra causa esimente e danno.

TRIB. TRIESTE, 26 MARZO 1996, AGENZIA MARITTIMA BUCCI
CARSICA S.R.L. C. LA NEUCHATELOISE - “KAPITAN
ANISTRATENKO”, DIRMAR- 1998, 145.

0000000000000V 0000000000000000000
2. In base al regime della Convenzione di Bruxelles, recepito
nell’art. 422 primo comma cod. nav., 1l vettore e responsabile per
le perdite e le avarie delle cose consegnategli per il trasporto,
occorse tra 1l momento in cui le riceve e 1l momento 1in cuil le
riconsegna, a meno che provi che la causa delle perdite o delle

avarie non e stata determinata da sua colpa o da colpa dei suoi
dipendenti e preposti.

TRIB. GENOVA 29 GIUGNO 1998, SOCIETA ITALIANA
ASSICURAZIONI E RIASSICURAZIONI S.P.A.-SIAT C. AGENZIA
MARITTIMA  FRITTELLI S.P.A. - “HANDY CAM AZOBE”,

DIRMAR- 2000, 544.
000000000000000000000000000000000
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2. NI VOZAR NI BROD NISU ODGOVORNI ZA GUBITAK ILI OSTECENJE KOJI
SU NASTALI ILI PROIZLAZE IZ

A)

DJELA, NEPAZNJE ILI PROPUSTA ZAPOVJEDNIKA BRODA, CLANA

POSADE, PILOTA IITI DRUGE OSOBE U SLUZBI VOZARA U PLOVIDBI I
UPRAVLJANJU BRODOM;

B)

VOZARA;

POZARA, AKO NIJE UZROKOVAN OSOBNIM DJELOM ILI KRIVNJONI

C) POGIBELJI, OPASNOSTI ILI NEZGODA MORA I DRUGIH PLOVNIH VODA;
D) VISE SILE;

E) RATNIH DOGADAJA;

F) DJELA JAVNIH NEPRIJATELJA;

G)

NAREDBE ILI PRINUDE VLADARA, VLASTI ILI NARODA ILI SUDSKE

ZAPLJENE ;
H) KARANTENSKIH OGRANICENJA;

I) DJELA ILI PROPUSTA KRCATELJA, VLASNIKA ROBE, NJEGOVOG AGENTA
ILI PREDSTAVNIKA;

J)

STRAJKOVA, OPCEG OTPUSTANJA RADNIKA S POSLA, OBUSTAVE ILI

OGRANICENJA RADA IZ BILO KOJEG RAZLOGA BILO DA SU DJELOMICNI ILI

POTPUNI;

K) GRADANSKIH NEMIRA ILI POBUNA;
L) SPASAVANJA ILI POKUSAJA SPASAVANJA ZIVOTA ILI DOBARA NA MORU;

M)

GUBITKA U OBUJMU ILI TEZINI (MASI), ILI DRUGOG GUBITKA

ODNOSNO OSTECENJA NASTALIH USLIJED SKRIVENE MANE, POSEBNE ILI
VLASTITE MANE ROBE;

N) NEDOVOLJNOG PAKIRANJA;

0) NEDOVOLJNIH ILI NETOCNIH OZNAKA;

P) SKRIVENIH MANA KOJE SE NE MOGU DUZNOM PAZNJOM OTKRITI;

Q)
VOZARA,

SVAKOG DRUGOG UZROKA, KOJI NE POTJECE IZ DJELA ILI KRIVNJE

NJEGOVIH AGENATA ILI OSOBA U NJEGOVOJ SLUZBI, NO TERET

DOKAZA PADA NA OSOBU KOJA TRAZI DA SE KORISTI OVIM ISKLJUCCNJEM
ODGOVORNOSTI, I ONA MORA DOKAZATI DA NI VLASTITA KRIVNJA ILI DJELO

VOZARA

NI KRIVNJA ILI DJELO AGENATA, ODNOSNO OSOBA U SLUZBI

VOZARA, NISU PRIDONIJELI GUBITKU, ODNOSNO OSTECENJU.

2. NEITHER THE CARRIER NOR THE SHIP SHALL BE RESPONSIBLE
FOR LOSS OR DAMAGE ARISING OR RESULTING FROM:

(A) ACT, NEGLECT, OR DEFAULT OF THE MASTER, MARINER,
PILOT, OR THE SERVANTS OF THE CARRIER IN THE
NAVIGATION OR IN THE MANAGEMENT OF THE SHIP.

(B) FIRE, UNLESS CAUSED BY THE ACTUAL FAULT OR PRIVITY OF
THE CARRIER.

(C) PERILS, DANGERS AND ACCIDENTS OF THE SEA OR OTHER

NAVIGABLE WATERS.

D) ACT OF GOD.

E) ACT OF WAR.

F) ACT OF PUBLIC ENEMIES.

G) ARREST OR RESTRAINT OR PRINCES, RULERS OR PEOPLE, OR

SEIZURE UNDER LEGAL PROCESS.
(H) QUARANTINE RESTRICTIONS.
(I) ACT OR OMISSION OF THE SHIPPER OR OWNER OF THE GOODS,
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HIS AGENT OR REPRESENTATIVE.

(J) STRIKES OR LOCKOUTS OR STOPPAGE OR RESTRAINT OF
LABOUR FROM WHATEVER CAUSE, WHETHER PARTIAL OR
GENERAL.

(K) RIOTS AND CIVIL COMMOTIONS.

(L) SAVING OR ATTEMPTING TO SAVE LIFE OR PROPERTY AT SEA.

(M) WASTAGE IN BULK OR WEIGHT OR ANY OTHER LOSS OR DAMAGE

ARISING FROM INHERENT DEFECT, QUALITY OR VICE OF THE

GOODS.

) INSUFFICIENCY OF PACKING.

) INSUFFICIENCY OR INADEQUACY OF MARKS.

) LATENT DEFECTS NOT DISCOVERABLE BY DUE DILIGENCE.

) ANY OTHER CAUSE ARISING WITHOUT THE ACTUAL FAULT OR

PRIVITY OF THE CARRIER, OR WITHOUT THE ACTUAL FAULT OR
NEGLECT OF THE AGENTS OR SERVANTS OF THE CARRIER, BUT
THE BURDEN OF PROOF SHALL BE ON THE PERSON CLAIMING
THE BENEFIT OF THIS EXCEPTION TO SHOW THAT NEITHER THE
ACTUAL FAULT OR PRIVITY OF THE CARRIER NOR THE FAULT
OR NEGLECT OF THE AGENTS OR SERVANTS OF THE CARRIER
CONTRIBUTED TO THE LOSS OR DAMAGE.

U ovoj odredbi nabrojeni su slucajevi kada prijevoznik ne
odgovara za manjak 1 o3tecenije.
vidi PZ. &1.553.

KOMENTAR:

HPPP odredio je 16. slucajeva (od a/. do g/.), a PZ je odredio
9. Nije jasno zaSto je trebalo u PZ.pomijesati pojedine slucajeve
a ne ostaviti kako Jje u HPPP, kada se Jje ve¢ nastojalo
pridrzavati HPPP. Mozda Jje poredak u PZ logic¢niji, ali to ne
znac¢i da je korisniji a jos manje prakticéniji.

Tako je na pr. za radnje i propuste zapovjednika itd. odredba
litt. (a), uvrstena u ¢l. 550 PZ.

Odredba 1litt. (b), uvrstena je u ¢l. 551.P%Z

"Gubitak i oStec¢enje" odnosi se i na finansijski gubitak.

Tekst HPPP spominje i prijevoznika i brod. PZ ne spominje brod,
ali ¢ini se da to nije bitno.

vVidi Ivkovié¢, HP,1994, str. 165 - 235

Judikatura

4-2 (1) Nel sistema del codice della navigazione italiano e del
diritto wuniforme, il vettore, se ed 1in quanto abbia assolto
1’onere della dimostrazione della sussistenza di una situazione
riconducibile alla categoria dei cosiddetti pericoli eccettuati
nonché della sussistenza di un nesso causale tra siffatto evento
incolpevole e il danno lamentato, si colloca in una condizione di
irresponsabilita presunta, e 1’interessato al carico puo vincere
la prova liberatoria fornita dal vettore offrendo la prova che la
causa dell’avaria e attribuibile a colpa personale del vettore
stesso o a colpa commerciale dei suoi dipendenti o preposti o
comunque che tali colpe hanno assunto efficacia causale
concorrente nell’eziologia del danno.

000000000000000000000000000000000
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Cour de Cassation (Paris), 26.11.1996- “WORLD NAVIGATOR”--
DIRMAR G. 1998, STR.468

Danni al carico - imputabilita parziale a fatto del caricatore
— effetti - Art. 4. § 2. HasSka Visby Pravila.

V. BiljeSka, Hamburs3ka P. ¢l. 5. § 7.

000000000000000000000000000000000

Excepted Perils - Burden of proof (Art. 4. 2)

Italy

Tribunal of Genoa 4 December 2002, Llloyd Italico Assicurazioni
S.p.A. v. Grandi Traghetti S.p.A. di Navigazione - m/v “Maringa”
(not yet reported).

A consignment of 1995 bags of coffee, stuffed in containers
supplied by the carrier, was loaded at Matadi on the m/v Maringa
and carried to Genoa and then by rail from Genoa to the inland
terminal of the carrier at Rivalta Scrivia.

When the containers were inspected they were found damaged and
several Dbags of coffee were found wet and stained. The cargo
insurers, Lloyd Italico Assicurazioni S.p.A., settled the claim
of the consignees and brought an action against the carrier,
Grandi Traghetti S.p.A. di Navigazione, in the Tribunal of Genoa.

Held, by the Tribunal of Genoa, that:

(1) The consignee has the burden of proving that the loss of or
damage to the goods occurred when the goods were in the custody of
the carrier who in turn, 1in order to be exonerated from liability,
has the burden of proving that the loss or damage was caused by one
of the excepted perils enumerated in art. 4(1) of the Hague-Visby
Rules.

00000000000000000000000000

Excepted Perils - Burden of proof (Art. 4 r. 2)

United States

United States of America v. Ocean Bulk Ships, 1Inc., m/v
“Overseas Harriette” and m/v “Overseas Marilyn” (United States
Court of Appeals-5th Circuit 10 April 2001) (2001 AMC 1487)

Between 1994 and 1996, the United States, through its Commodity
Credit Corporation (CCC), and with the assistance of several
private relief organizations, shipped cargoes to famine-stricken
areas of Africa on Dbehalf of the Agency for International
Development (AID). The cargoes were shipped under various charter
parties made expressly subject to COGSA on the m/v Overseas
Harriette and the m/v Overseas Marilyn, vessels owned by the
defendants, Ocean Bulk Ships, Inc., and Transbulk Carriers, Inc.
The shipments included a variety of foodstuffs such as vegetable
0il, corn, and bulgur wheat, which were shipped to the African
ports of Mombasa, Kenya; Beira and Maputo, Mozambique; Freetown,
Sierra Leone; and Tema, Ghana. Clean bills of lading were issued
for each shipment after the cargo was stowed, indicating that the
cargo was received by the carrier in good condition.
Unfortunately, the goods were not received in the same quantity
or quality when discharged in Africa. Survey reports documenting
the loss and damage indicated several problems. Some parts of the
cargo were simply not received at all. Some parts of the cargo
were received in a damaged and unusable condition. The total
amount of documented loss and damage to the cargo was
$203,319.87.

In December 1998, the United States filed the first of five
lawsuits, seeking damages for the lost and damaged cargo under



43

COGSA. In February 1999, these suits were consolidated. 1In
September 1999, the matter was tried to the bench. In December
1999, the district court entered judgment in favor of the United
States for the limited sum of $7,300.08, the amount of damage
that the defendants admit occurred prior to discharge. The
judgment was appealed.

Held, by the U.S. Court of Appeals for the 5th Circuit, that:

(1) There does not appear to be any consensus among circuits, or
even 1in the b5th Circuit, concerning which Cogsa party bears the
burden of persuasion (and the risk of non persuasion) with respect
to the applicability of the statutory exceptions codified at §
1304 (2) (a) - (p) once the shipper makes out a prima facie case.

(2) The exception codified at § 1304(2) (g) requires the carrier
to bear the burden of persuasion.

(3) Without regard to whether the carrier’s rebuttal burden under
§ 1304(2) (n) 1is one of production or persuasion, the law 1is
absolutely clear that the carrier must do more than offer mere
speculation as to the cause of lost or damaged cargo. When the
carrier’s negligence is at least a concurrent cause of the loss, the
carrier bears the burden of establishing which portion of the loss
is not attributable to its negligence.

00000000000000000000000000

Court of Appeal of Genoa 6 June 2002, Ignazio Messina & Co.
S.p.A. v. Pietro Trombi - m/v “Jolly Rubino” (not yet reported)-
DIRMAR, 2003 str.398

On 9 May 1995 a car owned by Pietro Trombi was loaded on the
m/v Jolly Rubino in Genoa. Place of destination was Abidjan,
where the vessel was supposed to call in the outward voyage. The
car was however discharged heavily damaged when the vessel called
at Abidjan in the homeward voyage.

Pietro Trombi brought an action against the carrier in the
Tribunal of Genoa claiming a full indemnity. By Jjudgment of 10
October 2000 the Tribunal of Genoa found the carrier liable for
the full amount of the loss. The carrier appealed on the ground
that the limit of liability set out in art. 4.5(e) of the Hague-
Visby Rules should have been applied.

Held, by the Court of Appeal of Genoa, that:

(1) Pursuant to article 4.2 of the Hague-Visby Rules, 1if the
carrier proves that the loss or damage has been caused by one of the
excepted perils, it shall be presumed that neither his fault nor
that of his servants or agents has caused or contributed to the loss
or damage, whereupon the claimant may overcome such presumption by
proving that the 1loss or damage has actually been caused or
contributed to by the personal fault of the carrier or the fault of
his servants or agents.

000000000000 000000000000000000

4-1 1 2 BURDEN OF PROOF (ART. 3.1-2; ART. 4.1-2)

UNITED STATES - Steel Coils, Inc. v. M/v “Lake Marion”, in rem;
Lake Marion, Inc. and Bay Ocean Management, Inc., 1in personam -
v. Western Bulk Carriers K/S Oslo - v. Itochu International,
Inc., United States Court of Appeals for the Fifth Circuit, 13
May, 2003 --DIRMAR, 2003 str...770

vidi ¢l. 3.(1). Judikatura.

0000000000000V 0000000000000000000

4-2 EXCEPTED PERILS - BURDEN OF PROOF (ART. 4.2)

ITALY - Tribunal of Genoa 4 December 2002 Lloyd Italico
Assicurazioni S.p.a. v. Grandi Traghetti S.p.a. di Navigazione -
m/v “Maringa”..--DIRMAR, 2003 str.398
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0000000000000V 0000000000000000000
Court of Appeal of Genoa 6 June 2002 Ignazio Messina & Co.
S.p.a. v. Pietro Trombi - m/v “Jolly Rubino” . --DIRMAR, 2003
str.398
0000000000000V 0000000000000000000
Pericoli eccettuati: in generale
1. La responsabilita del vettore per perdita o danno al carico, a
norma dell’art. 422 cod. nav., puo essere esclusa solo se 1l vettore
dimostri il verificarsi di un evento compreso tra 1 c.d. “pericolil
eccettuati” di cui al secondo comma di tale articolo e all’art. 4 §
2 della Convenzione di Bruxelles del 1924 e dimostri altresi la
derivazione causale del danno da tale evento.
CASS., S.U., 18 MAGGIO 1995, N. 5475, AGENZIA MARITTIMA
ALDO SPADONI C. INSURANCE COMPANY OF NORTH AMERICA -
“ATLANTIC VICTORY” E “SANDRA S.”, DIRMAR- 1997, 967.
0000000000000V 0000000000000000000
Pericoli eccettuati: colpa del caricatore
1. Quando il danno sofferto dalle cose trasportate e stato causato
da fatto o colpa del caricatore, a norma dell’art. 4 § 2 (i) delle
Regole dell’Aja-Visby la responsabilita del vettore e ridotta o
esclusa a seconda che 1’imputabilita del danno a fatto o colpa del
caricatore sia totale o parziale.
CASS. (FRANCIA), 26 NOVEMBRE 1996, ADRIATIC TANK SHIPPING
C. TOTAL RAFFINAGE DISTRIBUTION E ALTRI-  “WORLD

NAVIGATOR”, DIRMAR- 1998, 468

Judikatura za ¢l.4. (2).. (a).

Management of the ship and management of the cargo (Art. 4
r.2(a)

France

Cour de Cassation 20 February 2001 Island Insurance Co. V.
Delmas (2001 DMF 919).

A cargo of sugar carried to Le Havre was delivered damaged by
sea water owing to the valve connecting the ballast tank to the
hull having been opened by mistake by one of the officers.

Held, by the Cour de Cassation, that:

(1) The fact that an operation relates to the management of the
ship does not necessarily entail that the fault committed during
such operation has the same nature. Consequently the Court of Appeal
that did not state in which manner the fault affected the safety of
the ship rather than the cargo has not given a legal basis to its
decision

Judikatura za ¢l1l.4. (2)..(b)

Excepted perils - Seaworthiness as an “overriding obligations”
(Art. 4, r. 2) (b)
England

Paper Traders Co. Ltd. and Others v. Hyundai Merchant Marine
Co. Ltd. and Another - The "Eurasian Dream" (2002) 1 Lloyd's Rep.
719.

On July 23, 1998, a fire started on deck 4 of the pure car
carrier Eurasian Dream while in port at Sharjah. The fire, which
was not contained or extinguished by the master and crew,
eventually destroyed or damaged the vessel’s cargo of new and
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second-hand vehicles and rendered the vessel itself a
constructive total loss.

The relevant cargo interests commenced proceedings in London
against the carrier before the Queen’s Bench Division (Commercial
Court) .

Held, by the Queen’s Bench Division (Commercial Court), that:

(1) The exceptions under art. IV, r. 2, may not be relied upon
where the carrier 1is 1in breach of the “overriding obligation” to
provide a seaworthy ship under art. III, r. 1 and that breach 1is
causative of the loss/damage.

0000000000000000000000
Excepted perils - Fire (Art. 4 r. 2 (b)

Papera Traders Co. Ltd. and Others v. Hyundai Merchant Marine
Co. Ltd. and Another - The “Eurasian Dream” [2002] 1 Lloyd’s Rep.
719.

On July 23, 1998, a fire started on deck 4 of the pure car
carrier Eurasian Dream while in port at Sharjah. The fire, which
was not contained or extinguished by the master and crew,
eventually destroyed or damaged the vessel’s cargo of new and
second-hand vehicles and rendered the vessel itself a
constructive total loss.

The relevant cargo interests commenced proceedings in London
against the carrier before the Queen’s Bench Division (Commercial
Court)

Held, by the Queen’s Bench Division (Commercial Court), that:

(1) Where the cargo owners allege that the fire that destroyed or
damaged the cargo was due to the unseaworthiness of the vessel they
have the burden of proving (i) that the vessel was unseaworthy
before and at the beginning of the voyage and (ii) that the loss or
damage was caused by that unseaworthiness.

(2) If the cargo owners discharge the burden in respect of 1(1i)
and (ii) above, the burden passes to the carrier to prove that it
and those for whom it is responsible exercised due diligence to make
the ship seaworthy in the relevant respects. If it fails to do so,
it is not entitled to rely upon the exceptions in Article 4 r. 2,
including the fire exception.

(3) The fire is caused by the unseaworthiness of the vessel if it
would not have broken out 1f the master and crew had been properly
instructed and trained.

000000000000 000000

T. Livorno, 14.02.1996--«PRETORIANO»-- DIRMAR G. 1998, STR. 138

HP - Pericoli eccetuati - Incendio - Onere di prova.

0000000000000V 0000000000000000000

Judikatura za ¢l.4. (2).. (c)

Excepted perils - Perils of the Sea (Art. 4 r. 2(c))

Australia

Great China Metal Industries Co. Ltd. V. Malaysian
International Shipping Corp.-The “Bunga Seroja” (High Court, 22
October 1998, 1999 AMC 427):

A consignment of 40 cases of aluminium can body in coils loaded
in Sydney on board the m/v Bunga Seroja was partly damaged during
the passage from Sydney to Keelung, Taiwan on account of heavy
weather. Great China Metal Industries Co. Ltd., to which the
property in the goods had passed, claimed damages from the
carrier, Malaysian International Shipping Corp. Berhad but the
claim was rejected by the trial Judge whose decision was affirmed
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by the New South Wales Court of Appeal. The claimant appealed to
the High Court of Australia contending that the exception of
perils of the sea did not apply because damage to the cargo
resulted from sea weather conditions which could reasonably be
foreseen and guarded against. The question to which the
submission primarily was directed was the meaning and effect of
art. IV r. 2(c) of the Hague Rules.

Held, by the High Court of Australia, that:

(1) The perils of the sea exception cannot be limited to those
events which are beyond the ordinary experience of mariners or that
are wholly unforeseen or unpredicted.

000000000000000000
Excepted perils - Perils of the Sea (Art. 4. 2(c))

France

Groupement d’ Intéret Economique Scadoa and Others v. Société de
Navigation et Transports—The “Woemann Banniere” (Cour de
Cassation 4 January 2000, 2000 DMF 466) —--¢l1.4/5/e

The Groupement d’Intéret Economique Scadoa carried on board the
vessel “Woemann Banniere” two cases of electrical materials from
Le Havre to Douala in Cameroon. One of the cases was damaged
during carriage on account of bad weather conditions and the
other one was short delivered. The cargo underwriters, acting
under subrogation of the owners of the goods, sued the carrier
before the Tribunal de Commerce of Le Havre requesting the
payment of damages 1in respect of the case short delivered and
held that the limit of liability was not applicable on the ground
that the loss was attributable to a “faut inexcusable”. The claim
was allowed and the decision of the Tribunal de Commerce was
upheld by the Cour d’'Appel of Rouen. The judgment of the Cour
d’Appel of Rouen was appealed to the Cour the Cassation by the
carrier.

Held, by the Cour de Cassation, that:

(1) The unexplained loss of a case during carriage implies an
action or omission of the carrier done recklessly and with knowledge
that damage would probably result.

0000000000000 00000000000000000000

Cour d'Appel di Aix-en-Provence, 12.02.1993-«SAINT LOUIS»
DIRMAR g. 1994, str. 1155

Imprevendibilita e inevabilita dell'evento - Non sono
richieste- Fortuna di mare-Onere della prova-Difetto di stivaggio
di merce su semirimorchio-Assenza di riserve.

0000000000000 00000000000000000000

4-2-c- PERILS OF THE SEA (ART. 4.1 (c))

UNITED STATES - Steel Coils, Inc. v. M/v “Lake Marion”, et Al.,
United States District Court, Eastern District of Louisiana, 23
November, 2001 --DIRMAR, 2003 str. 66

vidi ¢1. 3. Judikatura

0000000000000 00000000000000000000

4-2-c EXCEPTED PERILS - PERILS OF THE SEA (ART. 4.2(c))

UNITED STATES - Steel Coils, Inc. v. M/v “Lake Marion”, in rem;
Lake Marion, Inc. and Bay Ocean Management, Inc., 1in personam -
v.Western Bulk Carriers K/S Oslo - v. Itochu International, Inc.,
United States Court of Appeals for the Fifth Circuit, 13 May,--
2003, --DIRMAR, 2003 str.773

0000000000000 00000000000000000000
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4-2C. In base alla Convenzione di Bruxelles del 1924 sulla polizza
di carico non € necessario, perché 1l vettore possa 1invocare la
fortuna di mare, che il maltempo rivesta un carattere imprevedibile
e inevitabile.

3. Incombe sul vettore 1’onere della prova del cattivo tempo e del
rapporto di causalita tra lo stesso e il danno.

4. La circostanza che la nave sia rimasta in una rada per oltre 30
ore, con venti forza 6-9 e con un colpo di vento forza 10, non pone
in essere gli estremi della fortuna di mare, trattandosi di
condizioni meteorologiche per nulla eccezionali nei mesi invernali
nel Mediterraneo.

APP. AIX-EN-PROVENCE (FRANCIA), 23 FEBBRAIO 1993, SOCIETE
SUD  CARGOS C. RHONE MEDITERRANEE- “SAINT-LOUIS”,

DIRMAR- 1994, 1155.

Judikatura za ¢l. 4. (2). (e)

4.5.e.L0OSS OF RIGHT TO LIMIT LIABILITY (ART. 4.5 (e))

ITALY - Court of Appeal of Genoa 6 June 2002 Ignazio Messina &

Co. S.p.a. v. Pietro Trombi - m/v “Jolly Rubino” . —--DIRMAR, 2003
str.399

Judikatura za ¢l.4. (2). (f)

Excepted perils - Act of public enemies (art. 4 r. 2(f))

United States

Anvil Knitwear, Inc. v. Crowley American Transport, Inc. et Al.
(United States District Court, Southern District of New York, 27
July 2001, 2001 AMC 2382)

In May, 1999, Anvil Knitwear, 1Inc. contracted with Crowley
American Transport, Inc. to transport shipments of tee-shirts
from a manufacturing plant in Santa Barbara, Honduras, C.A., to
its United States’ plant in South Carolina.

Pursuant to this contract, Crowley issued a bill of lading on
June 18, 1999, covering the 786 cartons of cotton tee-shirts that
were packed into a container. The bill of lading covered the
transportation of the container from Santa Barbara, Honduras, to
the load port, Puerto Cortes, Honduras, the ocean transportation
via the Ambassador, and the ultimate delivery in South Carolina.
The bill of lading stated that the Carriage of Goods by Sea Act
of the United States, 46 U.S.C. app. $1300, et. seqg. would govern
the contract throughout the entire time Anvil’s goods were 1in
Crowley’s possession. The “exceptions clause” of the Dbill of
lading set out a long list of events for which Crowley could not
be held liable, including hijacking.

Crowley’s local agent, Transportes Hispanos, picked up Anvil’s
cartons on or about June 16, 1999 from Anvil’s vendor, M.J.
Honduras S.A. Shortly after departing from the wvendor’s plant,
the truck carrying the shipment was hijacked and the goods were
stolen. Both parties have stipulated to the fact the Transportes
Hispanos driver, Mr. Ramon Enrique Rosales, was not in any way
involved with the hijacking.

Held, by the U.S. District Court, Southern District of New York,
that:

(1) Hijacking, mentioned 1in an exception clause of a bill of
lading, is not sufficiently similar to some COGSA $1304(2)
exceptions and more specifically to the exception under §1304(2(f) -
act of public enemies - so to fall thereunder and, therefore, it
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falls wunder $§1304(2) (q). Therefore the carrier has the burden of
proving the absence of fault.

Judikatura za ¢l1.4. (2). (g).

Excepted perils - Arrest or restraint of princes (art. 4.2(g))

France

Cour d'Appel of Rouen 23 May 2001, Hanjin Shipping Co. Ltd. wv.
Coastguard vessel and that such confiscation had been illegal.
Thyssen Thyssen Ascenseurs S.A. (2002 DMF 44).

A container with parts of elevators was shipped by Thyssen
Ascenseurs S.A. on the m/v Hanjin San Francisco of Hanjin
Shipping Co. Ltd. for —carriage to Haiphong in China. The
container was transhipped at Hong Kong on the Vosa Carrier but
never arrived at destination. It was subsequently found that it
had been confiscated by a Chinese Ascenseurs S.A. commenced
proceedings against Hanjin Shipping Co. Ltd. in the Tribunal de
Commerce of Le Havre, whose Jjudgment, allowing the claim, was
appealed by the carrier.

Held, by the Cour d'Appel of Rouen, that:

[1] The carrier is exonerated from liability, pursuant to article
4.2(g) of the Hague-Visby Rules, for the 1loss of a container
confiscated by the police of a State when the confiscation has been
illegal.

000000000000000000000000000000000

4-2 g EXCEPTED PERILS - ARREST OR RESTRAINT OF PRINCES (ART.
4.2(9))

FRANCE - Cour d’'Appel of Rouen 23 May 2001, Hanjin Shipping Co.
Ltd. v. Thyssen Ascenseurs S.A. .--DIRMAR, 2003 str...1228

000000000000000000000000000000000

Judikatura za ¢l.4. (2). (m)

Japan

Court of Appeals of Tokyo 1 October 2001, Tokyo Kaijo-kasai
Hoken KK. wv. Coastal Magic Shipping Ltd. (Kin’yu Shoji Hanrei no.
1132, p. 16) (2)

Fish meal carried in bags from Ecuador to Japan was found on
arrival damaged partly by heat and partly by moisture and mould.
The consignee sued the carrier claiming damages. The carrier
alleged that the damage had been caused by inherent defect of the
cargo because of the insufficient antioxidant added to the fish
meal. The consignee denied that allegation and stated that the
damage had been caused by rain water that entered into the hold
due to the improper closure of the hatches and because of the
improper stowage of the cargo.

Held, by the Court of Appeals of Tokyo, that:

(1) The excepted peril under Art. 4(2) (m) cannot be invoked to
the extent that the damage to a cargo of fish meal has been caused
by rain entered into the hold due to the hatch cover having not been
properly closed.

000000000 OOOOOOOOOOOOOOOOOOOOO

T. Ravenna, 14.12.1995--«DIVEMAR» --DIRMAR g. 1997, str.1087

Rinfuse liquide - Differenza fra peso inicato in B/L e peso
rilevato al termine della discarica - Non e prova di ammanco
imputabile al vettore - Calo naturale - Tabella per olio
trasportato in fusti - Applicabilita all'olio trasportato alla

rinfusa.
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Judikatura za ¢l1.4. (2). (p)

Excepted perils - Latent defects (Art. 4.2(p))

Italy

Corte d’Appello of Genoa 28 December 1998, Hori Maschinen und
Anlagen GmbH v. Tarros S.p.A.-The “Vis” (2000 Dir. Mar. 538)

A consigment of potatoes, loaded at Tripoli, Lybia on the m/v
Vis of Tarros S.p.A., arrived to La Spezia, Italy in damaged
conditions owing to the excessive duration of the voyage caused
by the Dbreakdown of the wvessel’s engine. The consignees, Hori
Machinen und Anlagen GmbH, sued Tarros before the Tribunal of
Genoa claiming damages. The judgment of the Tribunal, allowing a
very small amount to the claimant, was appealed both by the
claimant and by the carrier who alleged that the engine breakdown
was due to a latent defect.

Held, by the Corte d’Appello of Genoa, that:

(1) Failing the proof that before sailing it has carried out all
necessary checks 1in respect of the conditions of the engine, the
carrier cannot invoke, in order to exonerate himself from liability,
the possibility that the damage occurred after the commencement of
the voyage was due to a latent defect.

000000000000000000000000000000

Judikatura za ¢l1.4. (2). (q)

Excepted perils - Actual fault or privity (art. 4 r. 2(q))

Japan

Court of Appeals of Tokyo 1 October 2001, Tokyo Kaijo-kasai
Hoken KK. wv. Coastal Magic Shipping Ltd. (Kin’yu Shoji Hanrei no.
1132, p. 16) (1)

Fish meal carried in bags from Ecuador to Japan was found on
arrival damaged partly by heat and partly by moisture and mould.
The consignee sued the carrier claiming damages. The carrier
alleged that the damage had been caused by inherent defect of the
cargo because of the insufficient antioxidant added to the fish
meal. The consignee denied that allegation and stated that the
damage had been caused by rain water that entered into the hold
due to the improper closure of the hatches and because of the
improper stowage of the cargo.

Held, by the Court of Appeals of Tokyo, that:

(1) The carrier 1is exonerated from liability pursuant to Art.
4(2) (g) in respect of damage by mould to fish meal stowed in bulk in
the lower deck since the IMDG code permits fish meal of Class 9 to
be so stowed.

00000000000000000000000000

Portugal

Supremo Tribunal de Justica 31 May 2001, Victor Hugo Garcia
Hierro Cardinali v. Vieira & Silveira Transporte Maritimos S.A.
and Empresa do Cabresante Lda. — The “Alfama” (unreported)

The owners of the Circ Cardinali instructed an agent 1in
Funchal, Empresa Cabresante, to load on board the m/v Alfama,
owned by Vieira & Silveira Transporte Maritimos S.A. various
materials of the circ in view of intended performances in Lisbon.
All such materials, including a trailer, were loaded on deck. In
particular, the trailer had necessarily to be stowed on deck
owing to its dimensions. During the passage the weather
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conditions worsened and on account of a sudden rolling movement
of the vessel, the trailer fell overboard.

Held, by the Supremo Tribunal de Justica, that:

(1) Pursuant to Art. 4(2) (q) of the Hague Rules, which 1is made
applicable to deck cargo by Art. 9(3) of D.L. 352/86 when stowage on
deck 1s made with the consent of the shipper, and of Articles 798
and 799 Civil Code the carrier is not liable for the loss of cargo
stowed on deck on account of bad weather i1f he proves that such loss
is due to deficiencies of the cargo that the carrier did not know
and could not have known by the exercise of the diligence of an
average man.

000000000000 000000000000000000

Steel Coils, Inc. v. M/v "Lake Marion", in rem; Lake Marion,
Inc. and Bay Ocean Management, Inc., 1in personam - v. Western
Bulk Carriers K/S Oslo - v. Itochu International, 1Inc. United
States Court of Appeals for the Fifth Circuit, May 13, 2003 (2003
AMC 1408)

vVidi kod ¢l. 3(1) - Judikatura

0000000000000V 0000000000000000000

4-2-q. Non costituisce prova della derivazione del danno
(ammuffimento del caffé) da vizio proprio della merce l’esistenza di
cloruri in modesta percentuale, cio non escludendo la possibilita di
una infiltrazione di acqua di mare di non grave entita nel container
in culi la merce era stivata.

TRIB. GENOVA, 3 GENNAIO 1996, ASSICURAZIONI GENERALI
S.P.A. C. INTERSEA S.P.A. - “MING OCEAN” E "“MING

PROSPERITY”, DIRMAR- 1996, 782.

Cl.4.(3).

3. KRCATELJ NE ODGOVARA ZA GUBITAK ILI OSTECENJE STO IH PRETRPE
VOZAR ILI BROD KOJI SU NASTALI ILI PROIZASLI IZ BILO KOJEG UZROKA,
AKO TO NIJE POSLJEDICA DJELA, KRIVNJE ILI NEPAZNJE KRCATELJA,
NJEGOVIH AGENATA ILI OSOBA U NJEGOVOJ SLUZBI.

3. THE SHIPPER SHALL NOT BE RESPONSIBLE FOR LOSS OR
DAMAGE SUSTAINED BY THE CARRIER OR THE SHIP ARISING OR
RESULTING FROM ANY CAUSE WITHOUT THE ACT, FAULT OR
NEGLECT OF THE SHIPPER, HIS AGENTS OR HIS SERVANTS.

vidi PZ. ¢l. 557. i 558.
Vidi u svrhu informiranja i UPUTU za DRAFT, te c¢l.7.
000000000000000000000000000000000

Cl.4.(4).

4., NIKAKVO SKRETANJE RADI SPASAVANJA ILI POKUSAJA SPASAVANJA
7IVOTA ILI DOBARA NA MORU, KAO NI DRUGO RAZUMNO SKRETANJE, NECE SE
SMATRATI KRSENJEM OVE KONVENCIJE ILI UGOVORA O PRIJEVOZU, I VOZAR
NECE NI ZA KAKAV GUBITAK.ODGOVARATI

4. ANY DEVIATION IN SAVING OR ATTEMPTING TO SAVE LIFE OR
PROPERTY AT SEA OR ANY REASONABLE DEVIATION SHALL NOT
BE DEEMED TO BE AN INFRINGEMENT OR BREACH OF THIS
CONVENTION OR OF THE CONTRACT OF CARRIAGE, AND THE
CARRIER SHALL NOT BE LIABLE FOR ANY LOSS OR DAMAGE
RESULTING THEREFROM.
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vidi PZ. &l. 553.st.l.to&.5. 1 6.

KOMENTAR
PZ.c¢1.553.u toc¢.6. navedeno je "ili =zbog drugih opravdanih
razloga". Tekst HPPP veli " reasonable deviation". Cini se da je

odredba PZ. Sira jer HPPP ogranicava samo na devijaciju.
vidi Ivkovié¢, HP,1994, str. 237 - 245.

Judikatura

Scotland

Albacora S.r.l. v. Westcott & Laurence Line Limited (Inner
House, Court of Session, Edinburgh, 23 March 1965 : reported 1965
S.L.T. 270) (3)

Following a voyage from Glasgow (Scotland) to Genoa (Italy) a
cargo of fish shipped on board the m.v. Maltasian was found to be
damaged. The bills of lading provided that the liability of the
carrier would be determined by the Hague Rules contained in the 1924
Convention on Bills of Lading.

The damage was caused by bacteria within the fish cargo. The
bacteria, although present while the fish were alive, multiplied
when temperature 1in the holds increased. The 1issue arose as to

whether the cargo had been properly and carefully carried by the
vessel in terms of Article III of the Convention; and whether the
carrier might benefit from the exception contained in Article IV of
the Convention as "“damage arising from inherent defect, quality or
vice of the goods”.
000000000000 000000000000000000000
Australia - El1 Greco (Australia) Pty Ltd. v. Mediterranean
Shipping Company S.A., Federal Court of Australia --DIRMAR,2004,
str. 1308
0000000000000V 0000000000000000000
Germany — The MV “New York Express”, Oberlandesgericht Hamburg
(Court of Appeal) 2 November 2000 --DIRMAR,2004, str. 56
0000000000000V 0000000000000000000
Italy - Tribunal of Naples 7 October 2003, Embroidered Centre
S.a.s. v. Air Seatransport Inc. and Coscos S.r.l. - The “Hua Li
He” --DIRMAR,2004, str. 451
000000000000 000000000000000000000
Italy - Tribunal of Naples 27 February 2004, Fertilizers and
Chemicals Ltd. wv. Grimaldi Compagnia di Navigazione S.p.A. --
DIRMAR, 2004, str. 1310
0000000000000V 0000000000000000000
Japan - The Buen Viento, Chiho Saibansho (District Court) of
Tokyo, 16 October 2003 --DIRMAR, 2004, str. 57
0000000000000V 0000000000000000000
4-5 PACKAGE LIMITATION (ART. 4R5 AND ART. 9)
NEW ZEALAND - Dairy Containers Ltd., Moriah Co. Ltd. and Posteel
v. The Ship “Tasman Discoverer” and Tasman Orient Line CV --
DIRMAR,2001,str..13464-2 (1) Nel sistema del codice della
navigazione italiano e del diritto uniforme, il vettore, se ed in
quanto abbia assolto 1’onere della dimostrazione della sussistenza
di una situazione riconducibile alla categoria dei cosiddetti
pericoli eccettuati nonché della sussistenza di un nesso causale tra
siffatto evento incolpevole e il danno lamentato, si colloca in una
condizione di irresponsabilita presunta, e 1’interessato al carico
puo vincere la prova liberatoria fornita dal vettore offrendo la
prova che la causa dell’avaria € attribuibile a colpa personale del
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vettore stesso o a colpa commerciale dei suoi dipendenti o preposti
o comunque che tali colpe hanno assunto efficacia causale
concorrente nell’eziologia del danno.
000000000000 000000000000000000000
(1) The damage to cargo was caused by ‘inherent vice’ within the
meaning of the 1924 Convention,; the Defenders were not negligent in
the carriage, and accordingly were not liable to the shipper for any
losses sustained.
0000000000000V 0000000000000000000

Cl.4.(5).(a).

A) OSIM U SLUCAJU AKO JE KRCATELJ NAZNACIO VRSTU I VRIJEDNOST
ROBE PRIJE NJENOG UKRCAJA, PA JE TA IZJAVA UNIJETA U TERETNICU, NI
VOZAR NI BROD NECE NI U KOJEM SLUCAJU ODGOVARATI ZA GUBITAK ILI
OSTECENJE ROBE ILI U VEZI S TOM ROBOM ZA IZNOS VECI OD 666,67
OBRACUNSKIH JEDINICA PO KOLETU ILI JEDINICI TERETA ILI 2 OBRACUNSKE
JEDINICE PO KILOGRAMU BRUTTO TEZINE IZGUBLJENE ILI OSTECENE ROBE, S
TIM, DA SE PRIMJENJUJE GRANICNI IZNOS KOJI JE VISI..

(A) UNLESS THE NATURE AND VALUE OF SUCH GOODS HAVE BEEN
DECLARED BY THE SHIPPER BEFORE SHIPMENT AND INSERTED
IN THE BILL OF LADING, NEITHER THE CARRIER NOR THE
SHIP SHALL IN ANY EVENT BE OR BECOME LIABLE FOR ANY
LOSS OR DAMAGE TO OR IN CONNECTION WITH THE GOODS IN
AN AMOUNT EXCEEDING 666.67 UNITS OF ACCOUNT PER
PACKAGE OR UNIT OR 2 UNITS OF ACCOUNT PER KILOGRAMME
OF GROSS WEIGHT OF THE GOODS LOST OR DAMAGED,
WHICHEVER IS THE HIGHER.

vVidi PZ. ¢l.563.st.1.

KOMENTAR

BivSe ogranic¢enje na Lstg. 100 ,je promijenjeno.
vidi Ivkovié¢, HP. 1994, str. 262 ali ipak wvidi i  radi
informacije, str. 246 - 258

Judikatura

Limits of liability (Art. 4 r. 5)

New Zealand

Dairy Containers Ltd., Moriah Co. Ltd. and Posteel v. The Ship
“Tasman Discoverer” and Tasman Orient Line CV (High Court of New
Zealand-Auckland Registry 27 July 2001, unreported) (7)

During the voyage from Busan (Korea) to Tauranga (New Zealand)
55 coils of electrolytic tin plates part of a consignment of 70
coils loaded on board the m.v. Tasman Discoverer were damaged as
a result of sea water ingress, and were sold as scrap. After
salvage recovery, the agreed net claim of the receiver, Dairy
Containers Ltd. was USS$S 613,667.25. The carrier, Tasman Orient
Line CV, accepted liability but stated that the package limit of
L 100 applied. Dairy Containers instead stated that the
applicable limit was per each package the present value in gold
of L 100 in 1924. Clause 6(B) (b) (i) of the bill of lading
provided that where no international convention or national law
was applicable the liability of the carrier would be determined
by the Hague Rules contained in the 1924 Convention on Bills of



53

Lading and for the purpose of that provision the limitation of
liability was deemed to be L 100 sterling lawful money of the
United Kingdom per package or unit. Clause 8.2 provided that any
provision in conflict with the applicable international
convention or national law shall be null and void. Dairy
Containers commenced proceedings in rem against the m.v. Tasman
Discoverer and in personam against Tasman Orient Line before the
High Court of New Zealand-Auckland Registry.

Held, by the New Zealand High Court, that:

(1) The Hague Rules being incorporated in the bill of lading the
effect of clause 8.2 1is to nullify the package limitation in clause
6(B) (b) (i) to the extent that it may be 1in conflict with or
repugnant to the Hague Rules.

(2) The first paragraph of article 9 of the Hague Rules 1is
intended to qualify the reference in article 4(5) to L 100, so that
the figure in sterling must be taken to be a gold value figure, viz.
the gold value of § 100 sterling in 1924.

0000000000000 00000000000000000000

G1.4.(5).(b).

B) UKUPAN IZNOS KOJI SE DUGUJE IZRACUNAT CE SE PREMA VRIJEDNOSTI
ROBE U MJESTU I U VRIJEME KAD JE ROBA ISKRCANA SUGLASNO UGOVORU ILI
U MJESTU I U VRIJEME KADA JE TREBALO DA BUDE ISKRCANA.

VRIJEDNOST ROBE ODREDUJE SE PREMA BURZOVNOJ CIJENI, A AKO TAKVE
NEMA, PREMA TEKUCOJ TRZNOJ CIJENI; AKO NEMA NI JEDNE NI DRUGE,
PREMA UOBICAJENOJ VRIJEDNOSTI ROBE ISTE VRSTE I KVALITETE.

(B) THE TOTAL AMOUNT RECOVERABLE SHALL BE CALCULATED BY
REFERENCE TO THE VALUE OF SUCH GOODS AT THE PLACE AND
TIME AT WHICH THE GOODS ARE DISCHARGED FROM THE SHIP
IN ACCORDANCE WITH THE CONTRACT OR SHOULD HAVE BEEN SO
DISCHARGED.

THE VALUE OF THE GOODS SHALL BE FIXED ACCORDING TO THE
COMMODITY EXCHANGE PRICE, OR, IF THERE BE NO SUCH
PRICE, ACCORDING TO THE CURRENT MARKET PRICE, OR, IF
THERE BE NO COMMODITY EXCHANGE PRICE OR CURRENT MARKET
PRICE, BY REFERENCE TO THE NORMAL VALUE OF GOODS OF
THE SAME KIND AND QUALITY.

KOMENTAR

Odreduje se kako se izracunava trZna vrijednost
Smatra se da se odnosi 1 na regres.
vidi Ivkovié, HP,1994, str.263.

Judikatura

Amount recoverable (Art. 4. 5(b))

Italy

Corte di Cassazione 27 October 1998, n. 10692, Adriatic
Shipping Company S.r.l1. v. Continentale Italiana S.p.A.-The
“"Mirna” (2000 Dir. Mar. 505)-- CMI-Internet

A shipment of cereals in bulk was carried from Port Sudan to
Venice on board the m/v Mirna. Upon its discharge in Venice it
was found that foreign materials were mixed with cereals and that
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a shortage had occurred. The consignees, Cerealmangimi S.p.A.,
sued the agents of the carrier Dbefore the Tribunal of Venice
claiming damages and stating inter alia that they had to replace
a part of the cargo Dby purchasing other goods of the same
quality. The claim was rejected in part by the Tribunal of Venice
and its judgment was affirmed by the Court of Appeal of Venice.
Cerealmangimi then appealed to the Supreme Court.

Held, by the Corte di Cassazione, that:

(1) The liability of the carrier is not excluded by the lack of
proof by the consignee that he has replaced the goods 1lost or
damaged with other goods or that he has incurred an expense for such
purpose. The 1invoice price of the goods <can be presumed to
correspond to their market price.

000000000000000000000000000000

Cl1.4.(5).(c).

C) KaDA SE UPOTRIJEBI KONTEJNER, PALETA ILI KOJE DRUGO SLICNO
SREDSTVO ZA GRUPIRANJE ROBE, SVAKO KOLETO ILI JEDINICA ZA KOJE JE U
TERETNICI NAZNACENO DA SU UKLJUCENI U TO SREDSTVO ZA PRIJEVOZ
SMATRAT CE SE KAO JEDNO KOLETO ILI JEDNA JEDINICA U SMISLU OVOGA
STAVKA. OSIM U NAVEDENOM SLUCAJU, TO CE SE SREDSTVO ZA PRIJEVOZ
SMATRATI KAO JEDNO KOLETO ILI JEDNA JEDINICA.

(C) WHERE A CONTAINER, PALLET OR SIMILAR ARTICLE OF
TRANSPORT IS USED TO CONSOLIDATE GOODS, THE NUMBER OF
PACKAGES OR UNITS ENUMERATED IN THE BILL OF LADING AS
PACKED IN SUCH ARTICLE OF TRANSPORT SHALL BE DEEMED
THE NUMBER OF PACKAGES OR UNITS FOR THE PURPOSE OF
THIS PARAGRAPH AS FAR AS THESE PACKAGES OR UNITS ARE
CONCERNED. EXCEPT AS AFORESAID SUCH ARTICLE OF
TRANSPORT SHALL BE CONSIDERED THE PACKAGE OR UNIT.

vidi PZ. ¢l.563.st.2. 1 3.
vidi HPPP ¢l. 1(c).

KOMENTAR
Upotrebljeni izraz '"drugo slicno sredstvo za grupiranje robe"
ostavlja dojam nedorecenosti. Tako se na pr. smatra da "roll on,

roll off" sredstva, vagoni, spadaju pod taj pojam.
vidi Ivkovié, HP,1994, str. 264.
000000000000000000000000000000000

Judikatura

Limite del debito

3. Ove 1l ricevitore provi la perdita o 11 danno con
riferimento alla descrizione della

merce contenuta nella polizza di carico, tale descrizione
costituisce anche 1la base del calcolo del limite del debito;,
ove invece il vettore fornisca la prova delle reali condizioni
della merce o 1l ricevitore formuli la sua domanda 1in base
alle effettive condizioni della merce all’imbarco, il limite
del debito deve essere calcolato con riferimento a tali
condizioni e non con riferimento alla polizza di carico.

4. Qualora nella polizza di carico siano enunciati 1 colli
racchiusi in un container il limite va applicato per collo ed
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e irrilevante il fatto che il vettore abbia formulato riserve
in ordine al numero dei colli, 1in quanto cio attiene soltanto
alla prova del numero dei colli e non anche alle modalita di

calcolo del l1imite del debito.
COURT OF APPEAL (U.K.), 9, 10, 15 GIUGNO E 15 LUGLIO 1997

— “RIVER GURARA”, DIRMAR- 1999, 13409.
0000000000000 00000000000000000000

6. I1 vettore non & responsabile per l’avaria alla merce racchiusa
in containers 1imbarcati a bordo della nave dal caricatore, allorché
il difetto di ventilazione, causa dell’avaria, non & dovuto a
deficienza delle installazioni della nave ma alla circostanza che
tali installazioni, note e accettate dal caricatore, non erano

adatte alla conservazione della merce.

CASS., CH. COM. (FRANCIA), 8 GIUGNO 1993, COMPAGNIE
NAVIGATION ET TRANSPORTS C. COMPAGNIE DE NAVIGATION
FRANCO-BELGIAN SERVICES - ™“NEPTUNE GARNET”, DIRMAR-
1995, 267.

0000000000 OOOOOO0OOOOOOOOOOOOOOO0OO

Cl1.4.(5).(d).

D) OBRACUNSKA JEDINICA NAVEDENA U OVOM CLANKU JE POSEBNO PRAVO
VUCENJA KAKO GA JE DEFINIRAO MEPUNARODNI MONETARNI FOND. IZNOST
NAVEDENI U PODSTAVKU A) OVOGA STAVKA PRERACUNAVAJU SE U DOMACU
VALUTU NA OSNOVI VRIJEDNOSTI TE VALUTE NA DAN UTVRDPEN PO PRAVU SUDA
KOJI RASPRAVLJA SPOR.

VRIJEDNOST ( NACIONALNE )VALUTE, U ZNACENJU POSEBNOG PRAVA
VUCENJA, DRZAVE KOJA JE CLANICA MEDUNARODNOG MONETARNOG FONDA
OBRACUNAVA SE PREMA METODI VRIJEDNOSTI KOJU NA DAN KOJI JE U PITANJU
PRIMJENJUJE MEBDUNARODNI MONETARNI FOND ZA VLASTITE OPERACIJE I
TRANSAKCIJE. VRIJEDNOST DOMACE VALUTE, U ZzNACENJU POSEBNOG PRAVA
VUCENJA, DRZAVE KOJA NIJE CLANICA MEDPUNARODNOG MONETARNOG FONDA,
OBRACUNAVA SE NA NACIN KOJI ODREDI TA DRZAVA.

MEDPUTIM, DRZAVA KOJA NIJE CLANICA MEPUNARODNOG MONETARNOG FONDA
I CIJE PRAVO NE DOPUSTA PRIMJENU ODREDABA IZ PRETHODNIH RECENICA
MOZE, U TRENUTKU RATIFIKACIJE ILI PRISTUPA, ILI U BILO KOJEM
TRENUTKU NAKON TOGA, IZJAVITI DA SE GRANICE ODGOVORNOSTI PREDVIDENE
U 0OvOJ KONVENCIJI, KOJE TREBA PRIMIJENITI NA NJEZINOM PODRUCJU
UTVRDUJU KAKO SLIJEDI:

(I) GLEDE IZNOSA OD 688, 67 OBRACUNSKIH JEDINICA, SPOMENUTIH U
PODSTAVKU A) STAVKA 5. OVOGA CLANKA, 10.000 NOVEANIH JEDINICA, ;

(IT) GLEDE IZNOSA OD 2 OBRACUNSKE JEDINICE SPOMENUTE U PODSTAVKU
A) STAVKA 5. OVOGA CLANKA, 30 NOVCANIH JEDINICA.

NOVCANA JEDINICA NA KOJU SE ODNOSE PRETHODNE RECENICE ODGOVARA
65,5 MILIGRAMA ZLATA FINOCE 900 TISUCNINA. PRETVARANJE IZNOSA
ODREPENIH U TOJ RECENICI U DOMACU VALUTU VRSI SE PREMA PRAVU TE
DRZAVE .

OBRACUN I PRETVARANJE NAVEDENI U PRETHODNIM RECENICAMA VRSE SE
NA NACIN DA SE U DOMACOJ VALUTI DRZAVE IZRAZI UKOLIKO JE MOGUCE ISTA
STVARNA VRIJEDNOST ZA IZNOSE U PODSTAVKU A) STAVKA 5. OVOGA CLANKA
U OBRACUNSKOJ JEDINICI KAKO JE TAMO IZRAZENO.

DRZAVE OBAVJESTAVAJU DEPOZITARA O NACINU OBRACUNA ILT 0]
REZULTATU PRERACUNAVANJA PREMA POJEDINOM SLUCAJU PRILIKOM
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DEPONIRANJA ISPRAVE O RATIFIKACIJI ILI PRISTUPANJU I KADGOD POSTOJI
PROMJENA U BILO KOJEM SLUCAJU.

(D) THE UNIT OF ACCOUNT MENTIONED IN THIS ARTICLE IS THE
SPECIAL DRAWING RIGHT AS DEFINED BY THE INTERNATIONAL
MONETARY FUND. THE AMOUNTS MENTIONED IN SUB-PARAGRAPH
(A) OF THIS PARAGRAPH SHALL BE CONVERTED INTO NATIONAL
CURRENCY ON THE BASIS OF THE VALUE OF THAT CURRENCY ON
A DATE TO BE DETERMINED BY THE LAW OF THE COURT SEIZED
OF THE CASE.

THE VALUE OF THE NATIONAL CURRENCY, IN TERMS OF THE
SPECIAL DRAWING RIGHT, OF A STATE WHICH IS A MEMBER OF
THE INTERNATIONAL MONETARY FUND, SHALL BE CALCULATED
IN ACCORDANCE WITH THE METHOD OF VALUATION APPLIED BY
THE INTERNATIONAL MONETARY FUND IN EFFECT AT THE DATE
IN QUESTION FOR ITS OPERATIONS AND TRANSACTIONS. THE
VALUE OF THE NATIONAL CURRENCY, IN TERMS OF THE
SPECIAL DRAWING RIGHT, OF A STATE WHICH IS NOT A
MEMBER OF THE INTERNATIONAL MONETARY FUND, SHALL BE
CALCULATED IN A MANNER DETERMINED BY THAT STATE.

NEVERTHELESS, A STATE WHICH IS NOT A MEMBER OF THE
INTERNATIONAL MONETARY FUND AND WHOSE LAW DOES NOT
PERMIT THE APPLICATION OF THE PROVISIONS OF THE
PRECEDING SENTENCES MAY, AT THE TIME OF RATIFICATION
OF THE PROTOCOL OF 1979 OR ACCESSION THERETO OR AT ANY
TIME THEREAFTER, DECLARE THAT THE LIMITS OF LIABILITY
PROVIDED FOR IN THIS CONVENTION TO BE APPLIED IN ITS
TERRITORY SHALL BE FIXED AS FOLLOWS:

(I) IN RESPECT OF THE AMOUNT OF 666.67 UNITS OF ACCOUNT
MENTIONED IN SUB-PARAGRAPH (A) OF PARAGRAPH 5 OF THIS
ARTICLE, 10,000 MONETARY UNITS;

(IT) IN RESPECT OF THE AMOUNT OF 2 UNITS OF ACCOUNT
MENTIONED IN SUB-PARAGRAPH (A) OF PARAGRAPH 5 OF THIS
ARTICLE, 30 MONETARY UNITS.

THE MONETARY UNIT REFERRED TO IN THE PRECEDING SENTENCE
CORRESPONDS TO 65.5 MILLIGRAMMES OF GOLD OF MILLESIMAL
FINENESS 900'. THE CONVERSION OF THE AMOUNTS SPECIFIED
IN THAT SENTENCE INTO THE NATIONAL CURRENCY SHALL BE
MADE ACCORDING TO THE LAW OF THE STATE CONCERNED.

THE CALCULATION AND THE CONVERSION MENTIONED IN THE
PRECEDING SENTENCES SHALL BE MADE IN SUCH A MANNER AS
TO EXPRESS IN THE NATIONAL CURRENCY OF THE STATE AS
FAR AS POSSIBLE THE SAME REAL VALUE FOR THE AMOUNTS IN
SUB-PARAGRAPH (A) OF PARAGRAPH 5 OF THIS ARTICLE AS IS
EXPRESSED THERE IN UNITS OF ACCOUNT.

STATES SHALL COMMUNICATE TO THE DEPOSITARY THE MANNER OF
CALCULATION OR THE RESULT OF THE CONVERSION AS THE
CASE MAY BE, WHEN DEPOSITING AN INSTRUMENT OF
RATIFICATION OF THE PROTOCOL OF 1979 OR OF ACCESSION
THERETO AND WHENEVER THERE IS A CHANGE IN EITHER."

OO00000OOOO0OOOOOOOOOOOOOOOOOOOOOOO
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Judikatura

U.S.C.A. - Ninth Circuit 26 giugno 2002, Kukie Hwajae Insurance
Co. Ltd. c¢. M/v “Hyundai Liberty” e Glory Express, Inc. -
“Hyundai Liberty”, --DIRMAR,2004, pag. 287.

La clausola che prevede un limite di US$ 500 per collo o unita di
carico, a meno che la natura della merce e una valutazione superiore
a USS 500 per collo o unita di carico sia stata comunicata per
iscritto dal caricatore al vettore e sia stata inserita in polizza e
il nolo extra sia stato pagato, rispetta le prescrizioni del Cogsa e
il requisito della “fair opportunity”.

0000000000000V 0000000000000000000

ClL.4.(5).(e).

E) NI VOZAR NI BROD NE MOGU SE KORISTITI POVLASTICOM OGRANICENJA
ODGOVORNOSTI IZ OVOG STAVKA AKO SE DOKAZE DA JE STETA UZROKOVANA
DJELOM ILI PROPUSTOM VOZARA POCINJENIM BILO U NAMJERI DA SE IZAZOVE
STETA, BILO BEZOBZIRNO I SA SVIJESCU (ZNANJEM) DA BI IZ TOGA
VJEROJATNO MOGLA PROIZACI STETA.

(E) NEITHER THE CARRIER NOR THE SHIP SHALL BE ENTITLED TO
THE BENEFIT OF THE LIMITATION OF LIABILITY PROVIDED
FOR IN THIS PARAGRAPH IF IT IS PROVED THAT THE DAMAGE
RESULTED FROM AN ACT OR OMISSION OF THE CARRIER DONE
WITH INTENT TO CAUSE DAMAGE, OR RECKLESSLY AND WITH
KNOWLEDGE THAT DAMAGE WOULD PROBABLY RESULT.

vidi PZ. &l. 566

KOMENTAR

Cijela duzZnost dokazivanja za djelo 1l1li propust vozara u
namjeri da se izazove Stete zlonamjerno sa svjedc¢u dsa bi iz toga
mogla proizacé¢i Steta stavljaju na oStecenika veliki zadatak.

No s druge strane, bitno je da prijevoznik MOZE izgubiti pravo
na ogranicenje. Smatra se da culpa lata ne oduzima prijevozniku
pravo na ogranicenije.

vVidi Ivkovié, HP,1994, str. 269 - 272

Judikatura

Loss of right to limit liability (Art. 4 r. 5(e))

Cour d'Appel of Rouen 18 February 1999, Hapag Lloyd GmbH v. Cie
Mutuelles du Mans Assurance IARD - The “Disseldorf Express” (2000
DMF 231)

An industrial press carried from New Orleans to Le Havre on
board the Disseldorf Express was discharged in damaged
conditions. Mutuelles du Mans Assurance IARD settled the claim to
their assureds and send the carrier, Hapag Lloyd GmbH, before the
Tribunal de Commerce of Le Havre. By judgment of 4 July 1997 the
Tribunal de Commerce held that the carrier should pay the full
amount of the damages because the package/kilo limitation was not
applicable. Hapag Lloyd appealed.

Held, by the Cour d’Appel of Rouen, that:

(1) The benefit of the 1imit cannot be invoked when the damage
is the consequence of the carrier having performed the voyage 1in
conditions such as to initially give rise to such damage.

000000000000000000000000000000000
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Loss of the right to limit (Art. 4(5) (e))

Italy

Tribunal of Rome 10 June 1999, Ing. C. Olivetti & C. S.p.A. and
Axa Global Risks wv. Alitalia-Linee Aeree Italiane S.p.A.
(unreported) . DIRMAR 2001 str.1044

Proof of the reckless action of the carrier with knowledge that
damage would probably occur, required by article 25 of the Warsaw
Convention as amended by the 1955 Protocol must be deemed supplied
when the goods, notwithstanding the notice on the packing “keep
right” and “warning” have received shocks and have been carried
upside down.

BiljesSka: Iako se radi o zracénom prijevozu najvjerojatnije bi
se moglo primijeniti i kod HPPP.

000000000000000000000000000000000

App. Genova 6 giugno 2002, Ignazio Messina & C. S.p.a. cC.
Pietro Trombi - “Jolly" Rubino”, --DIRMAR,2004, pag. 191.

La situazione soggettiva a cul e collegata in base all’art. 4 § 5
lett. e) delle Regole dell’Aja-Visby 1l’esclusione del Ilimite del
debito, nella sua componente psicologica e in quella volontaristica
coordinatamente valutate viene a coincidere con quella che nel
sistema penale italiano si qualifica come dolo eventuale, il quale
si caratterizza come tale 1in quanto la realizzazione del fatto
reato, pur non finalisticamente perseguita dall’agente o da lui
prevista come certa e 1indefettibile, si considera da lui voluta
perché accettata come conseguenza della propria azione od omissione
con accettazione del relativo rischio.

Nel caso di prolungamento del viaggio il ricevitore il quale
contesta l’applicabilita del limite in base all’art. 4 § 5 lett. e)
delle Regole dell’Aja-Visby in relazione ai danni subiti dal carico
(nella specie un’automobile) ha 1’onere di provare la rilevanza
causale del prolungamento del viaggio rispetto al danno ed 1 fatti
in funzione dei quali occorre valutare la condotta del vettore sul
piano della temerarieta e della consapevolezza del probabile
verificarsi del danno.

0000000000000V 0000000000000000000

1. Nel caso di perdita di un collo della quale il vettore non sa
fornire alcuna spiegazione deve ritenersi applicabile 1’art. 4 § 5
lettera (e) delle Regole dell’Aja-Visby e quindi deve essere negato
il beneficio della limitazione.

CASS. (CH. COMM.) 4 GENNAIO 2000, GROUPEMENT D’INTERET

ECONOMIQUE SCADOA, MICHAEL MELEAGROS E SOCIETE NAVALE

DE L’OQUEST C. SOCIETE NAVIGATION ET TRANSPORTS -
“WOEMANN BANNIERE”, DIRMAR- 2000, 595.
000000000000000000000000000000000
Pericoli eccettuati: incendio
1. In base all’art. 2 della Convenzione di Bruxelles del
1924 e all’art. 422 cod. nav. incombe al ricevitore 1’onere di
provare che 1’incendio €& dovuto al fatto o alla colpa del
vettore.
TRIB. LIVORNO, 14 FEBBRAIO 1996, DITTA CARLO VIANO C.
OPAOLO SCERNI S.P.A. — “PRETORIANO”, DIRMAR- 1998, 138.
000000000000000000000000000000000
4. In tema di trasporto marittimo di cose la responsabilita
del vettore, a norma dell’art. 422 comma 1 cod. nav. per
ammanco o avaria del carico puo essere esclusa, ali sensi e per
gli effetti del comma 2 di tale articolo, solo se il vettore
dimostri il verificarsi di un evento compreso tra i pericoli
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eccettuati, secondo 1’elencazione contenuta nel comma 2,
ovvero anche alla stregua delle situazioni atipiche
contemplate nell’art. 4 della Convenzione di Bruxelles del
1924 sulla polizza di carico, e dimostri altresi la
derivazione causale del danno da quell’evento.

Ove tale prova venga fornita e onere del ricevitore
dimostrare una colpa specificadel vettore 1in relazione alla
perdita o avaria.

CASS., SEZ. 1III, 27 OTTOBRRE 1998, N. 10692, ADRIATIC
SHIPPING COMPANY S.R.L. C. CONTINENTALE ITALIANA
S.P.A. GIA CEREALMANGIMI S.P.A. - “MIRNA”, DIRMAR-
2000, 505.
000000000000000000000000000000000

Pericoli eccettuati: incendio

1. In base all’art. 2 della Convenzione di Bruxelles del
1924 e all’art. 422 cod. nav. incombe al ricevitore 1’onere di
provare che 1’incendio €& dovuto al fatto o alla colpa del
vettore.

TRIB. LIVORNO, 14 FEBBRAIO 1996, DITTA CARLO VIANO C.
PAQOLO SCERNI S.P.A. — “PRETORIANO”, DIRMAR- 1998, 138.
000000000000000000000000000000000

F) IZJAVA SPOMENUTA U TOCKI A) OVOGA CLANKA, UNESENA U

TERETNICU, STVARA PRETPOSTAVKU DOK SE NE DOKAZE PROTIVNO, ALI ONA
NE OBVEZUJE VOZARA KOJI JU MOZE POBIJATI.

(F) THE DECLARATION MENTIONED IN SUB-PARAGRAPH (A) OF
THIS PARAGRAPH, IF EMBODIED IN THE BILL OF LADING,
SHALL BE PRIMA FACIE EVIDENCE, BUT SHALL NOT BE
BINDING OR CONCLUSIVE ON THE CARRIER.

vidi PZ. ¢l1.564

KOMENTAR

Prijevoznik moZe pobijati naznacdenu vrijednost u teretnici.

G) SPORAZUMOM IZMEDU VOZARA, ZAPOVJEDNIKA BRODA ILI AGENTA
VOZARA I KRCA,TELJA MOGU SE ODREDITI I DRUGI NAJVISI IZNOSI,
RAZLICITI OD IZNOSA ODREPENIH U TOCKI A) OVOGA CLANKA, POD UVJETOM

DA TAJ UGOVORENI NAJVISI 1IZNOS NE BUDE MANJI OD ODGOVARAJUCEG
NAJVISEG IZNOSA IZ TE TOCKE.

(G) BY AGREEMENT BETWEEN THE CARRIER, MASTER OR AGENT OF

THE CARRIER AND THE SHIPPER OTHER MAXIMUM AMOUNTS THAN
THOSE MENTIONED IN SUB-PARAGRAPH (A) OF THIS PARAGRAPH
MAY BE FIXED, PROVIDED THAT NO MAXIMUM AMOUNT SO FIXED
SHALL BE LESS THAN THE APPROPRIATE MAXIMUM MENTIONED
IN THAT SUB-PARAGRAPH.

Vidi PZ. ¢1.565.

OO00000OOOO00OOOOOOOOOOOOOOOOOOOOOO
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CL.4.(5).(h).

H) NI VOZAR NI BROD NECE NI U KOJEM SLUCAJU ODGOVARATI ZA

GUBITAK ILI

OSTECENJE POCINJENO ROBI ILI KOJE SE NA NJU ODNOSI, AKO

JE KRCATELJ U TERETNICI SVJESNO DAO LAZNU TIZJAVU O VRSTI I

VRIJEDNOSTI

(H)

ROBE. "

NEITHER THE CARRIER NOR THE SHIP SHALL BE RESPONSIBLE
IN ANY EVENT FOR LOSS OR DAMAGE TO, OR IN CONNECTION
WITH, GOODS IF THE NATURE OR VALUE THEREOF HAS BEEN
KNOWINGLY MIS-STATED BY THE SHIPPER IN THE BILL OF
LADING.

KOMENTAR

Dokazivanje o svjesnosti davanja laZne izjave pada na
prijevoznika.
000000000000000000000000000000000

vidi PZ. ¢1.565.
Vidi u svrhu informiranja i UPUTU za DRAFT, te ¢l. 6.8.;6.2.
6.4.

6. UPALJIVU, EKSPLOZIVNU ILI OPASNU ROBU NA KRCANJE KOJE VOZAR,
ZAPOVJEDNIK BRODA, ODNOSNO AGENT VOZARA NE BI PRISTALI DA SU ZNALI
NARAV, ODNOSNO  SVOJSTVO, MOZE VOZAR U SVAKO DOBA I PRIJE
ISKRCAVANJA BILO GDJE ISKRCATI, UNISTITI ILI UCINITI JE BEZOPASNOM,

BEZ OBVEZE

NA ODSTETU, A KRCATELJ OVE ROBE CE ODGOVARATI ZA SVU

STETU I TROSKOVE, NEPOSREDNO ILI POSREDNO NASTALE ILI PROIZASLE,
ZBOG NJEZINA UKRCAVANJA. AKO BI NEKA ROBA TE VRSTE, KOJA JE UKRCANA

SA ZNANJEM
VOZAR ISTO
BEZOPASNOM,

I PRISTANKOM VOZARA POSTALA OPASNA ZA BROD I TERET, NJU
TAKO MOZE ISKRCATI ILI UNISTITI, ODNOSNO UCINITI JE
A DA ZA TO NE ODGOVARA, OSIM IZ NASLOVA ZAJEDNICKE

HAVARIJE, AKO BI JE BILO.

6.GOODS OF AN INFLAMMABLE, EXPLOSIVE OR DANGEROUS NATURE

vVidi PZ.

TO THE SHIPMENT WHEREOF THE CARRIER, MASTER OR AGENT
OF THE CARRIER HAS NOT CONSENTED WITH KNOWLEDGE OF
THEIR NATURE AND CHARACTER, MAY AT ANY TIME BEFORE
DISCHARGE BE LANDED AT ANY PLACE, OR DESTROYED OR
RENDERED INNOCUOUS BY THE CARRIER WITHOUT COMPENSATION
AND THE SHIPPER OF SUCH GOODS SHALL BE LIABLE FOR ALL
DAMAGES AND EXPENSES DIRECTLY OR INDIRECTLY ARISING
OUT OF OR RESULTING FROM SUCH SHIPMENT. IF ANY SUCH
GOODS SHIPPED WITH SUCH KNOWLEDGE AND CONSENT SHALL
BECOME A DANGER TO THE SHIP OR CARGO, THEY MAY IN LIKE
MANNER BE LANDED AT ANY PLACE, OR DESTROYED OR
RENDERED INNOCUOUS BY THE CARRIER WITHOUT LIABILITY ON
THE PART OF THE CARRIER EXCEPT TO GENERAL AVERAGE, IF
ANY.

¢l.561.
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KOMENTAR

Dva su slucaja:
a).-ako prijevoznik itd. NE BI pristali da su znali
b) .-ako su ipak pristali.

Isti¢e se da postoji Code o opasnim teretima (IMO).
vidi Ivkovié¢, HP,1994, str. 274 - 276

Judikatura
Dangerous goods (Art. 4. 6)
England - House of Lords--([1996] 1 Lloyd’s Rep. 577).

In November 1990 a cargo of ground-nut extraction mill pellets
was loaded into hold 4 of the m/v Giannis NK. Cargoes of bulk
wheat pellets had been loaded into other hulls at previous
loading ports. The ground-nut pellets were fumigated after
loading and an SGS certificate was 1issued. The vessel then
crossed the Atlantic, discharged at St. Juan in Puerto Rico part
of the grain pellets and then proceeded to Rio Haina 1in the
Dominican Republic to discharge the balance of the cargo. Upon
arrival it was inspected by the Agricultural Authorities and live
insects and shed skins were found in the cargo and the vessel was
quarantined. After fumigation live insects were still found in
the wvessel holds and the vessel was ordered to leave the port
with both the ground-nut cargo and the wheat cargo still on
board. Then the vessel sailed Dback to St. Juan and after
examination of the cargo by the State Department of Agriculture a
notice was served on the owners requiring them either to return
the cargo to his country of origin or to dump it at sea. The
vessel then proceeded out to sea and dumped both the ground-nuts
and the balance of the wheat still on board.

The owners claimed against the charterers and the shippers
stating the ground-nuts cargo was a dangerous cargo by reason of
the fact that it contained khapra beatle and claimed that they
could recover from the shippers pursuant to art. IV, r. 6 of the
Hague Rules which were incorporated into the contract of carriage
evidenced by the bill of lading. Judgment in favour of the
claimant was issued by the Commercial Court ([1994] 2 Lloyd’'s
Rep. 171) and the decision of the Commercial Court was affirmed
by the Court of Appeal ([1996] 1 Lloyd’s Rep. 577). Leave to
appeal to the House of Lords was granted.

Held, by the House of Lords, that:

(1) The word “dangerous” 1in the expression “goods of .. [a]
dangerous nature” must be given a broad meaning. Goods may be
dangerous if they are dangerous to other goods, even though they are
not dangerous to the vessel 1itself. A groundnut cargo 1s of a
dangerous nature if it 1is liable to give rise to the loss of the
other cargo loaded on the same vessel by dumping at sea. The
liability of the shipper under article 4(6) of the Hague Rules 1is
strict irrespective of fault or neglect on his part.

O00000O0O0OOOOOOOOOOOOOOOOOO

4-6

U.S.C.A. - Second Circuit - 17 maggio 2002, Senator Linie GmbH
& Co. KG. c. China National Chemicals Import & Export Corp., Zen
Continental Co. Inc. ed altri - “Tokyo Senator”, --DIRMAR, 2003,

pag. 284.
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In base al § 4(6) del Carriage of goods by sea act degli Stati
Uniti 1l caricatore e responsabile delle conseguenze derivanti
dall’imbarco di merci pericolose indipendentemente dalla sua
conoscenza di tale pericolosita.

000000000000000000000000000000000

4-6 DANGEROUS GOODS (Art. 4.6)

UNITED STATES United States District Court, Southern District
of New York, 5 November, 2001 . --DIRMAR, 2003 str...64

American Home Assurance Co. v. M/v Tabuk et Al.,

000000000000000000000000000000000

4-6. La parola “pericolosa” (dangereuse) nella espressione
“merci di natura..pericolosa” (marchandises de
nature..dangereuse) ha un significato ampio e non deve essere
limitata alle merci di natura infiammabile o esplosiva.

2. A1 sensi dell’art. 4 § 6 delle Regole dell’Aja la merce &
pericolosa quando essa €& pericolosa per altra merce, anche se
non e pericolosa per la nave.

3. La pericolositd della merce pud sussistere anche quando
essa non consiste nel potenziale danno fisico di altra merce.

4. La portata dell’art. 4 § 6 delle Regole dell’Aja, in base
al quale 1la responsabilita del caricatore prescinde dalla
esistenza di una sua colpa, non & limitata dall’art. 4 § 3 che
esclude la responsabilita del caricatore per perdita o danno
sofferto dal vettore o dalla nave senza colpa del caricatore.

HOUSE OF LORDS 22 GENNAIO 1998, EFFORT SHIPPING CO. LTD.
C. LINDEN MANAGEMENT S.A. - “GIANNIS NK”, DIRMAR- 2000,
1500.
000000000000000000000000000000000

VIDI U SVRHU INFORMIRANJA I UPUTU ZA DRAFT, TE CL.
6;6.5;6.7;6.7.1;
Vidi Report of Working Group III, A/CN.9/544 - " 4. Exemptions
from liability, navigational fault, and burdens of proof (draft
article 14)

1. OSLOBODENJA I OGRANICENJA ODGOVORNOSTI PREDVIPENA OVOM
KONVENCTIJOM PRIMJENJUJU SE NA SVE TUZBE PROTIV VOZARA ZA NAKNADU
GUBITAKA ILI OSTECENJA ROBE KOJA JE PREDMET UGOVORA O PRIJEVOZU,

BILO DA SE TUZBA ZASNIVA NA  UGOVORNOJ ILI IZVANUGOVORNOJ
ODGOVORNOSTTI .

1 . THE DEFENCES AND LIMITS OF LIABILITY PROVIDED FOR IN
THESE RULES SHALL APPLY 1IN ANY ACTION AGAINST THE
CARRIER IN RESPECT OF LOSS OR DAMAGE TO GOODS COVERED
BY A CONTRACT OF CARRIAGE WHETHER THE ACTION BE
FOUNDED IN CONTRACT OR IN TORT.
vVidi PZ. ¢1.569.

KOMENTAR

Smatra se da je svrha ove odredbe da o3telenik ne moZe doc¢i u
bolju poziciju ako tuZzi 1z wvanugovorne odgovornosti nego iz
ugovorne.

Vvidi Ivkovié, HP,1994, str. 277.
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Judikatura

Tort claims (Art. 4 bis r. 1).

United States

Polo Ralph Lauren L.P. and Others wv. Tropical Shipping &
Construction Co. Ltd. (U.S. Court of Appeals-11th Cir. 21 June
2000, 2000 AMC 2129)

While en route from the Dominican Republic to Florida, a
container containing Polo’s cargo was lost overboard in rough
seas. Polo, in a three-count complaint against the carrier,
Tropical Shipping & Construction Co. Ltd., filed in the Southern
District of Florida, asserted claims for breach of contract,
bailment, and negligence. In a motion for partial summary
judgment, Tropical sought judgment on the contract claim or, in
the alternative, to limit the extent of damages recoverable by
Polo to the wvalue of the fabric. The district court granted the
motion as to the contract claim on the ground that Polo did not
have standing because it was not named in the bills of lading.
The court also granted summary Jjudgment to Tropical on the
bailment and negligence claims as preempted by COGSA. Polo
appealed, challenging inter alia the district court’s conclusion
that COGSA provides an exclusive remedy.

Held, by the Court of Appeals for the 1lth Circuit, that:

(1) Cogsa affords only one cause of action for lost or
damaged goods and although claims under Cogsa comprise elements of
both contracts arising from the breach of the contract of carriage,
and tort, 1issuing from the breach of the carrier’s duty of care,
they are a unitary statutory remedy.

00000000000000000000000000

4-BIS-1 TORT CLAIMS (ART. 4 bis 1)

UNITED STATES - Steel Coils, Inc. v. M/v “Lake Marion”, in rem;
Lake Marion, Inc. and Bay Ocean Management, Inc., 1in personam -

v. Western Bulk Carriers K/S Oslo - v. Itochu International,
Inc.,United States Court of Appeals for the Fifth Circuit, 13
May, 2003 .--DIRMAR, 2003 str. 775

0000000000000 00000000O00000000000

1. In base alla Convenzione di Bruxelles del 1924 sulla polizza di
carico e al codice

della navigazione, la responsabilita del vettore marittimo per
perdita o danno alle cose trasportate ha natura contrattuale ed e
esclusa la possibilita di concorso dell’azione contrattuale con
quella aquiliana.

2. Il proprietario della merce, estraneo al —contratto di
trasporto, non potendo svolgere azione contrattuale nei confronti
del vettore puo agire extracontrattualmente contro lo stesso.

TRIB. GENOVA, 3 DICEMBRE 1994, A. & B. TRADING &
FINANCIAL C. MALTA CROSS SHIPPING & CO. LTD.- Y“RIJEKA
EXPRESS”, DIRMAR- 1996, 480.

0000000000000 00000000O00000000000

1.4.-BIS-(2)
2. AKO JE TUZBA PODIGNUTA PROTIV VOZAREVA SLUZBENIKA, TAJ CE SE

SLUZBENIK MOCI KORISTITI OSLOBODENJIMA I OGRANICENJIMA ODGOVORNOSTI
NA KOJA SE MOZE POZIVATI VOZAR U SMISLU OVE KONVENCIJE.

2 . IF SUCH AN ACTION IS BROUGHT AGAINST A SERVANT OR



64

AGENT OF THE CARRIER (SUCH SERVANT OR AGENT NOT BEING
AN INDEPENDENT CONTRACTOR), SUCH SERVANT OR AGENT
SHALL BE ENTITLED TO AVAIL HIMSELF OF THE DEFENCES AND
LIMITS OF LIABILITY WHICH THE CARRIER IS ENTITLED TO
INVOKE UNDER THESE RULES.

vVidi PZ. ¢1.569.

KOMENTAR

Smatra se da se odnosi 1 na zastarne rokove.
vidi Ivkovié, HP,1994, str. 278.

Judikatura

4-BIS-2 SERVANTS OR AGENTS (ART. 4 bis 2)

ITALY - Tribunal of La Spezia 18 February 2003, Royal Fish
S.r.l. v.

Agenzia Marittima Lardon & Co. --DIRMAR, 2003 str.775

00000000000 OOOO0O0OOOOOOOOOOOOOOO0O

3-BIS-2. 24 norma della Convenzione di Bruxelles 25 agosto 1924
sulla polizza di carico e della legge spagnola di attuazione della
Convenzione vettore, comandante e agente del vettore sono
responsabili in solido del ricevimento e della custodia delle merci,
fatta eccezione per 1 danni causati da colpa nautica, per 1 quali
risponde solo il comandante della nave.

TRIB. SUPREMO, SALA PRIMERA (SPAGNA), 14 MAGGIO 1992,
PESQUEROS BERMEANOS DE TUNIDO S.A. C. ANGELOS
RIGOPOULOS - “MALU”, DIRMAR- 1994, 566.

000000000000000000000000000000000

¢1.4.-BIS-(3)
3. UKUPNI IZNOS KOJIM SE TERETE VOZAR I NJEGOVI SLUZBENICI NECE

NI U KOJEM SLUCAJU PRIJECI GRANICNI IZNOS PREDVIDPEN OVOM
KONVENCIJOM.

3 . THE AGGREGATE OF THE AMOUNTS RECOVERABLE FROM THE
CARRIER, AND SUCH SERVANTS AND AGENTS, SHALL IN NO
CASE EXCEED THE LIMIT PROVIDED FOR IN THESE RULES.
vidi PZ. ¢1.570.

KOMENTAR

Ova odreba ne odnosi se na nezavisne trece stranke, koje mogu
odgovarati i preko navedenih iznosa i za oslobadajuée slucajeve.

vVidi Ivkovié¢, HP,1924, str. 279.

000000000000000000000000000000000

C1.4.-BIS-(4)

4. MEPUTIM, SLUZBENIK SE NE MOZE KORISTITI OVLASTENJIMA 17
ODREDABA OVOGA CLANKA AKO SE DOKAZE DA JE STETA UZROKOVANA DJELOM
ILI PROPUSTOM TOG SLUZBENIKA POCINJENIM BILO U NAMJERI DA SE IZAZOVE
STETA BILO BEZOBZIRNO I SA SVIJESCU (ZNANJEM) DA BI 1IZ TOGA
VJEROJATNO MOGLA PROIZACI STETA.

4 . NEVERTHELESS, A SERVANT OR AGENT OF THE CARRIER SHALL
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NOT BE ENTITLED TO AVAIL HIMSELEF OF THE PROVISIONS OF
THIS ARTICLE, IF IT IS PROVED THAT THE DAMAGE RESULTED
FROM AN ACT OR OMISSION OF THE SERVANT OR AGENT DONE
WITH INTENT TO CAUSE DAMAGE OR RECKLESSLY AND WITH
KNOWLEDGE THAT DAMAGE WOULD PROBABLY RESULT.

vidi PZ. ¢1.569.st.2

vidi Ivkovié¢, HP,1994, str. 279

Vidi u svrhu informiranja i UPUTU za DRAFT, te ¢1.6.10.

000000000000000000000000000000000

Cl.5.

VOZAR SE MOZE ODRECI SVIH ILI JEDNOG DIJELA SVOJIH PRAVA I
OSLOBOPENJA ILI POVECATI SVOJU ODGOVORNOST I OBVEZE PREDVIPENE OVOM
KONVENCIJOM, ALI POD UVJETOM DA OVO ODRICANJE, ODNOSNO POVECANJE,
BUDE U TERETNICI KOJA SE IZDAJE KRCATELJU. NI JEDNA ODREDBA OVE
KONVENCIJE NE PRIMJENJUJE SE NA BRODARSKE UGOVORE, ALI AKO SU BILE
IZDANE TERETNICE U SLUCAJU POSTOJANJA BRODARSKOG UGOVORA,
PODVRGAVAJU SE UVJETIMA OVE KONVENCIJE. NI JEDNA ODREDBA OVIH
PRAVILA NE SPRECAVA DA SE U TERETNICU UNESE BILO KOJA DOPUSTENA
ODREDBA U VEZI SA ZAJEDNICKOM HAVARIJOM.

A CARRIER SHALL BE AT LIBERTY TO SURRENDER IN WHOLE OR IN
PART ALL OR ANY OF HIS RIGHTS AND IMMUNITIES OR TO
INCREASE ANY OF HIS RESPONSIBILITIES AND OBLIGATIONS
UNDER THIS CONVENTION, PROVIDED SUCH SURRENDER OR
INCREASE SHALL BE EMBODIED IN THE BILL OF LADING
ISSUED TO THE SHIPPER.

THE PROVISIONS OF THIS CONVENTION SHALL NOT BE APPLICABLE
TO CHARTER PARTIES, BUT IF BILLS OF LADING ARE ISSUED
IN THE CASE OF A SHIP UNDER A CHARTER PARTY THEY SHALL
COMPLY WITH THE TERMS OF THIS CONVENTION. NOTHING IN
THESE RULES SHALL BE HELD TO PREVENT THE INSERTION IN
A BILL OF LADING OF ANY LAWFUL PROVISION REGARDING
GENERAL AVERAGE.

vidi PZ. ¢1.572., 574

KOMENTAR

Iz odredbe HPPP proizilazi da se HPPP ne odnosi na charter
parties, ali ako Jje teretnica izdana na osnovu C/P tada mora
teretnica odgovarati odrebama HPPP.

ZnaCenje ove odredbe moZe biti wvrlo wvaZno. U stvari to Jje
sloboda ugovaranja, sa Jjedinim uvjetom da sve mora biti wvidljivo
iz teretnice.

Nije jasno, po kojoj sistematizaciji, Jje odredba o brodarskom
ugovoru 1 o zajednickim havarijama u$la u ovu odredbu HPPP.

Odredba o brodarskim ugovorima je vrlo vazna i bila je predmet
mnogih sporova u praksi i to pravcu kako se mora teretnica
pozivati na brodarski ugovor tj., malo pojednostavljeno, da 1i
je dovoljno samo identifikacija ugovora ili se mora pozivati na
klauzule iz ugovora *?

Odredba o zajednic¢koj havariji je u praksi rjeSena sa York
Antwerpskim pravilima.

vidi Ivkovié¢, HP,1994, str.280.
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Vidi u svrhu informiranja i UPUTU za DRAFT, te ¢1.3.3.1.;17.

00000000000 OOOO0O0OOOOOOOOOOOOOOO00

Cl. 6.

BEZ OBZIRA NA ODREDBE PRETHODNIH CLANOVA, VOZAR, ZAPOVJEDNIK
BRODA, AGENT VOZARA I KRCATELJ MOGU U POGLEDU BILO KOJE ODREDENE
ROBE SKLOPITI UGOVOR S BILO KAKVIM UVJETIMA KOJI SE TICU
ODGOVORNOSTI I OBVEZA VOZARA ZA TU ROBU, KAO I PRAVA I OSLOBODENJA
VOZARA U POGLEDU TE ISTE ROBE ILI NJEGOVIH OBVEZA U ODNOSU NA
SPOSOBNOST BRODA ZA PLOVIDBU — U MJERI U KOJOJ SE TAKAV SPORAZUM NE
PROTIVI JAVNOM PORETKU — ILI U POGLEDU BRIGE I PAZNJE OSOBA KOJE SU
U NJEGOVOJ SLUZBI ILI NJEGOVIH AGENATA U ODNOSU NA UKRCAVANJE,
RUKOVANJE, SLAGANJE, PRIJEVOZ, CUVANJE ROBE, STARANJE O NJOJ I
ISKRCAVANJE ROBE KOJA SE PREVOZI MOREM, POD UVJETOM DA U TOM SLUCAJU
NIJE BILA TIZDANA TERETNICA I DA SU UVJETI POSTIGNUTOG SPORAZUMA
UVRSTENI U PRIZNANICU KOJA NECE BITI PRENOSIVA I U KOJOJ JE TA
NEPRENOSIVOST NAZNACENA.

SVAKI NA TAJ NACIN ZAKLJUCENI UGOVOR IMAT CE PUNI PRAVNI UCINAK.

MEPUTIM, OVAJ CLAN SE NE PRIMJENJUJE NA REDOVNE TRGOVACKE TERETE
KOJI SE PREVOZE U TOKU REDOVNOG TRGOVACKOG POSLOVANJA, VEC SAMO NA
DRUGE PREVOZE, KOD KOJIH NARAV I STANJE DOBARA KOJA SE TREBAJU
PREVESTI, I OKOLNOSTI, ODREDBE I UVJETI POD KOJIMA SE PREVOZ TREBA
VRSITI, OPRAVDAVAJU POSEBAN SPORAZUM.

NOTWITHSTANDING THE PROVISIONS OF THE PRECEDING ARTICLES,
A CARRIER, MASTER OR AGENT OF THE CARRIER AND A
SHIPPER SHALL IN REGARD TO ANY PARTICULAR GOODS BE AT
LIBERTY TO ENTER INTO ANY AGREEMENT IN ANY TERMS AS TO
THE RESPONSIBILITY AND LIABILITY OF THE CARRIER FOR
SUCH GOODS, AND AS TO THE RIGHTS AND IMMUNITIES OF THE
CARRIER IN RESPECT OF SUCH GOODS, OR HIS OBLIGATION AS
TO SEAWORTHINESS, SO FAR AS THIS STIPULATION IS NOT
CONTRARY TO PUBLIC POLICY, OR THE CARE OR DILIGENCE OF
HIS SERVANTS OR AGENTS 1IN REGARD TO THE LOADING,

HANDLING, STOWAGE, CARRIAGE, CUSTODY, CARE

AND

DISCHARGE OF THE GOODS CARRIED BY SEA, PROVIDED THAT
IN THIS CASE NO BILL OF LADING HAS BEEN OR SHALL BE
ISSUED AND THAT THE TERMS AGREED SHALL BE EMBODIED IN
A RECEIPT WHICH SHALL BE A NON-NEGOTIABLE DOCUMENT AND

SHALL BE MARKED AS SUCH.

AN AGREEMENT SO ENTERED INTO SHALL HAVE FULL

EFFECT.

LEGAL

PROVIDED THAT THIS ARTICLE SHALL NOT APPLY TO ORDINARY
COMMERCIAL SHIPMENTS MADE 1IN THE ORDINARY COURSE OF
TRADE, BUT ONLY TO OTHER SHIPMENTS WHERE THE CHARACTER
OR CONDITION OF THE PROPERTY TO BE CARRIED OR THE
CIRCUMSTANCES, TERMS AND CONDITIONS UNDER WHICH THE
CARRIAGE IS TO BE PERFORMED ARE SUCH AS REASONABLY TO

JUSTIFY A SPECIAL AGREEMENT.
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KOMENTAR

Ova odredba odnosi se prije svega na slobodu ugovaranja, ali
postavlja ogranic¢enja u zadnjem stavku.

Time se snagom konvencije i putem ¢l. 140. Ustava, ne
primjenjuju odredbe PZ. iz ¢l. 966. 1 sl., , ako su u protivnosti
sa odredbama HPPP.

HPPP primjenjuje se na t.v. izvanredne terete za koje nije bila
izdana teretnicam nego priznanica (receipt, recepisse). Prakticki
moguc¢e je sve ugovarati, osim ako bi uvjet bio protivan Jjavnom
poretku.

Medutim zadnji stavak Je problematic¢an. Kod t.zv. REDOVNIH
TRGOVACKIH TERETA, KOJI OPRAVDAVJU POSEBAN SPORAZUM, NE ,MOZE SE
UGOVARATI KAO U ST.1.

Zakljucak Jje prema tome da se to odnosi na teretni 1list
(waybill, sea way bill). Teretni list je uveden u nase pozitivne
odredbe u PZ 2004, ¢l. 513. i sl. O njemu nema nasSe judikature.

Medutim teretni list se koristi sve vise i1 vi3e jer to zahtjeva
brzina poslovanja, Jjednostavnost i, smatra se, velika sigurnost.
Cak je i Comite Maritime International donio UNIFORM RULES FOR
WAYBILLS. Na Zalost, od donaSanja u lipnju 1990 ( dakle 15
godina) nije dosSlo do pobolj$%anja tih pravila, 1iako se uZasno
mnogo radi na tome.

vidi ¢l. 1. (b) HPPP

vVidi Ivkovié¢, HP 1994, str. 282 - 292.

vidi Ivkovié, Pomorski tovarni list, UPP.1-4,141-144., str.125

Vidi u svrhu informiranja i UPUTU za DRAFT, te ¢1.17.

000000000000000000000000000000000

CL 7.

NI JEDNA ODREDBA OVE KONVENCIJE NE SPRECAVA VOZARA ILI KRCATELJA
DA UVRSTE U UGOVOR SPORAZUME, UVJETE, REZERVE ILI OSLOBOBENJA, KOJI
SE ODNOSE NA OBVEZE I ODGOVORNOSTI VOZARA I BRODA ZA GUBITAK ILI
OSTECENJE ROBE, ZA CUVANJE, STARANJE I RUKOVANJE, PRIJE UKRCAVANJA
I POSLIJE ISKRCAJA IZ BRODA KOJIM SE ROBA PREVOZI MOREM.

NOTHING HEREIN CONTAINED SHALL PREVENT A CARRIER OR A
SHIPPER FROM ENTERING INTO ANY AGREEMENT, STIPULATION,
CONDITION, RESERVATION OR EXEMPTION AS TO THE
RESPONSIBILITY AND LIABILITY OF THE CARRIER OR THE
SHIP FOR THE LOSS OR DAMAGE TO, OR IN CONNEXION WITH,
THE CUSTODY AND CARE AND HANDLING OF GOODS PRIOR TO
THE LOADING ON, AND SUBSEQUENT TO, THE DISCHARGE FROM
THE SHIP ON WHICH THE GOODS ARE CARRIED BY SEA.

vidi PZ. ¢l.572.

KOMENTAR

Vazno Jje napomenuti da ova odredba omoguéava ugovaranje
odgovornosti i za period prije ukrcaja 1 poslije iskrcaja. sa
broda. Tekst odredbe da se dozvoljava ugovaranje za period prije
ukrcaja 1 poslije iskrcaja, Jjasno pokazuju da ex lege to nije
prijevoz za koji prijevoznik odgovara.

Judikatura koleba.

Vidi Ivkovié, HP,1994, str.293-294.
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Vidi u svrhu informiranja i UPUTU za DRAFT, te ¢1.17.
000000000000000000000000000000000

Cl. 8.

ODREDBE OVE KONVENCIJE NE MIJENJAJU NI PRAVA NI OBVEZE VOZARA
STO PROIZLAZE IZ BILO KOJEG VAZECEG ZAKONA KOJI SE ODNOSI NA
OGRANICENJE ODGOVORNOSTI VLASNIKA POMORSKIH BRODOVA.

THE PROVISIONS OF THESE RULES SHALL NOT AFFECT THE RIGHTS
AND OBLIGATIONS OF THE CARRIER UNDER ANY STATUTE FOR
THE TIME BEING IN FORCE RELATING TO THE LIMITATION OF
THE LIABILITY OF OWNERS OF SEA-GOING VESSELS.

KOMENTAR

Odredbe ovog c¢lanka odnose se na prava 1 obaveze propisane za
ogranicenje odgovornosti brodovlasnika pomorskih brodova i nece
imagi utjecaja na ta ogranicenja.

vidi PZ ¢1l. 385 - 427.

vVidi Ivkovié, HP, 1994. str. 295 (Presuda VS Hrvatske - PzZ-
1207/88.)

Vidi u svrhu informiranja i UPUTU za DRAFT, te c¢l.l6.

000000000000000000000000000000000

Cl. 9.

OvA KONVENCIJA NE DIRA U ODREDBE MEDUNARODNIH KONVENCIJA ILI
NACIONALNIH ZAKONA O ODGOVORNOSTI ZA NUKLEARNE STETE."

THESE RULES SHALL NOT AFFECT THE PROVISIONS OF ANY
INTERNATIONAL CONVENTION OR NATIONAL LAW GOVERNING
LIABRILITY FOR NUCLEAR DAMAGE.

vVidi Ivkovié, HP, 1994, str. 298.

Judikatura
PACKAGE LIMITATION (ART. 4R5 AND ART. 9)
NEW ZEALAND - Dairy Containers Ltd., Moriah Co. Ltd. and

Posteel v. The Ship “Tasman Discoverer” and Tasman Orient Line CV
--DIRMAR, 2001,str..1346
000000000000000000000000000000000

Cl. 10.st.1.

ODREDBE OVE KONVENCIJE PRIMJENJIVAT CE SE NA SVE TERETNICE KOJE
SE ODNOSE NA PRIJEVOZ ROBE IZMEDPU LUKA DVIJU RAZLICITIH DRZAVA KADA
JE :

A) TERETNICA IZDANA U DRZAVI UGOVORNICI,

B) PRIJEVOZ ZAPOCEO U LUCI DRZAVE UGOVORNICE,

C) TERETNICOM PREDVIPENO DA SE UGOVOR RAVNA PO ODREDBAMA OVE
KONVENCIJE ILI ZAKONODAVSTVA KOJE TE ODREDBE PRIMJENJUJE, ODNOSNO
DAJE IM SNAGU;

BEZ OBZIRA NA DRZAVNU PRIPADNOST BRODA, VOZARA, KRCATELJA,
PRIMAOCA, ILI BILO KOJE DRUGE ZAINTERESIRANE OSOBE.

SVAKA CE DRZAVA UGOVORNICA, PRIMJENJIVATI ODREDBE OVE KONVENCIJE
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NA SPOMENUTE TERETNICE.

OvaJg CLANAK NE DIRA U PRAVO DRZAVE UGOVORNICE DA PRIMIJENT
ODREDBE OVE KONVENCIJE NA TERETNICE KOJE NISU OBUHVACENE PRETHODNIM
STAVCIMA.

THE PROVISIONS OF THESE RULES SHALL APPLY TO EVERY BILL
OF LADING RELATING TO THE CARRIAGE OF GOODS BETWEEN
PORTS IN TWO DIFFERENT STATES IF

(A) THE BILL OF LADING IS ISSUED IN A CONTRACTING STATE,
OR

(B) THE CARRIAGE IS FROM A PORT IN A CONTRACTING STATE,
OR

(C) THE CONTRACT CONTAINED IN OR EVIDENCED BY THE BILL OF
LADING PROVIDES THAT THESE RULES OR LEGISLATION OF ANY
STATE GIVING EFFECT TO THEM ARE TO GOVERN THE
CONTRACT; WHATEVER MAY BE THE NATIONALITY OF THE SHIP,
THE CARRIER, THE SHIPPER, THE CONSIGNEE, OR ANY OTHER
INTERESTED PERSON.

EACH CONTRACTING STATE SHALL APPLY THE PROVISIONS OF THIS
CONVENTION TO THE BILLS OF LADING MENTIONED ABOVE.

THIS ARTICLE SHALL NOT PREVENT A CONTRACTING STATE FROM
APPLYING THE RULES OF THIS CONVENTION TO BILLS OF
LADING NOT INCLUDED IN THE PRECEDING PARAGRAPHS".

KOMENTAR

O ovim odredbama pisano je detaljnije na pocCetku u Uvodu.
Potrebno je medutim naglasiti da se prema ¢1.5. Protokola 1968
kojim se mijenja ¢l. 10. Konvencije, odreduje:
"SvAKA CE DRZAVA UGOVORNICA, PRIMJENJIVATI ODREDBE OVE
KONVENCTJE NA SPOMENUTE TERETNICE .

Ovagd CLANAK NE DIRA U PRAVO DRZAVE UGOVORNICE DA PRIMIJENI
ODREDBE OVE KONVENCIJE NA TERETNICE KOJE NISU OBUHVACENE PRETHODNIM
STAVCIMA."

Prema tome, odredbom ¢l. 140. Ustava, u svim slucajevima
navedenim u ¢l. 10. HPPP, ne moZe se primjenivati PZ., ali drZava
ugovornica moZe 1h primijeniti i na one teretnice koje odredbama
HPPP nisu obuhvacene.

vidi Ivkovié, HP, 1994. str. 300 - 319. Vvidi str. 321. (Odluka
VS. R.Hrvatske II-Rev.7/1989-1 od 3.prosinca 1991 - tekst).

Judikatura

Scope of application (Art. 10)

France

Cour d’Appel of Aix-en-Provence 2 December 1999, Roscoe
Shipping Co. and Others v. Compagnie Sénégalaise d’Assurance et
de Réassurance - The “World Apollo” (2001 DMF 308).

A consignment of 525,000 bags of rice was loaded on the World
Apollo on 7 April 1994 at Koshichang (Thailand) with destination
Dakar (Senegal). The bill of lading covering the consignment was
issued by the agents of the carrier in Senegal and incorporated a
Paramount Clause providing for the application of the Hague
Rules. The cargo was found damaged upon discharge at Dakar and
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the insurers, acting under subrogation, commenced proceedings
against the carrier Dbefore the Tribunal de Commerce of
Marseilles. By Jjudgment dated 23 March 1996 the Tribunal de
Commerce held that the contract was governed by the Hamburg
Rules, ratified by Senegal. The carrier appealed.

Held, by the Cour d’Appel of Aix-en-Provence, that:

(1) The 1924 Bill of Lading Convention applies to a contract of
carriage 1in respect of which a bill of lading has been issued 1in
Senegal, notwithstanding the ratification by Senegal of the Hamburg
Convention of 1978 (Hamburg Rules) since Senegal has not denounced
the 1924 Convention.

000000000000 00000000000000

Italy
Tribunale of La Spezia 3 September 1998, Seafortune S.r.l. v.
La Spezia Container Terminal-L.S.C.T. S.p.a. —The Lhurs

Tournament (2000 Dir. Mar. 936)

The yacht Lhurs Tournament carried from a port in the United
States to La Spezia, Italy, was damaged after discharge from the
carrying vessel. The terminal operator, from whom the consignee
had claimed damages, stated that it had acted as agent for the
carrier and that the Hague-Visby Rules applied.

Held, by the Tribunale of La Spezia, that:

(1) The provisions of the 1924 Brussels Convention on bills of
lading to which Italy has given the force of law, owing to the
special character inherent to all uniform rules prevail over those
of State law,; 1in particular art. 10 of the Convention prevails over
art. 10 of the Code of Navigation.
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United States

United States of America v. Ocean Bulk Ships, 1Inc., m/v
“Overseas Harriette” and m/v “Overseas Marilyn” (United States
Court of Appeals-5th Circuit 10 April 2001, 2001 AMC 1487)

Between 1994 and 1996, the United States, through its Commodity
Credit Corporation (CCC), and with the assistance of several
private relief organizations, shipped cargoes to famine-stricken
areas of Africa on behalf of the Agency for International
Development (AID). The cargoes were shipped under various charter
parties made expressly subject to COGSA on the m/v Overseas
Harriette and the m/v Overseas Marilyn, vessels owned by the
defendants, Ocean Bulk Ships, Inc., and Transbulk Carriers, Inc.
The shipments included a variety of foodstuffs such as vegetable
0il, corn, and bulgur wheat, which were shipped to the African
ports of Mombasa, Kenya; Beira and Maputo, Mozambique; Freetown,
Sierra Leone; and Tema, Ghana. Clean bills of lading were issued
for each shipment after the cargo was stowed, indicating that the
cargo was received by the carrier in good condition.
Unfortunately, the goods were not received in the same quantity
or quality when discharged in Africa. Survey reports documenting
the loss and damage indicated several problems. Some parts of the
cargo were simply not received at all. Some parts of the cargo
were received 1in a damaged and unusable condition. The total
amount of documented loss and damage to the cargo was
$203,319.87.

000000000000000000000000000000000

Federal Court of Appeal, (Canada), 23.02.1997.- «FEDERAL
MACKENZIE» - «HOLCK-LARSEN» --DIRMAR G. 1998, STR.189
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Trasporto - HP - Trasporto soggetto alle Regole - Richiamo in
polizza di altra normativa - Inefficacia - Termine per
l'esecuzione dell'azione - Proroga - Condizioni - Rilevanuza -

Applicabilita delle Regole.
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Cass., Sez. 1III, 14 febbraio 2001, n.2155, Brendani AB c.
Magazzini Generali Silos & Frigoriferi S.p.a. - “Lech”, --
DIRMAR, 2002, pag. 227.

10 (1) I Protocolli del 1968 e del 1979 alla Convenzione di
Bruxelles del 1924 sulla polizza di carico sono entrati in vigore
nell’ordinamento italiano i1l 22 novembre 1985, ossia lo stesso
giorno in cui ha cessato di essere in vigore, a seguito della sua
denuncia, la Convenzione del 1924.

(2) La circostanza che il giudice dimerito abbia affermato la
responsabilita del vettore applicando erroneamente la
Convenzione di Amburgo del 1978 che ha ritenuto avere istituito
un regime di responsabilita obbiettiva non ha rilievo ai fini
dell’accertamento della responsabilita del vettore ove risulti
che 11 wvettore non abbia fornito la prova che il danno non &
stato causato da colpa sua o da colpa dei suoi dipendenti o
preposti, tale responsabilita dovendo comunque essere affermata
anche in base alla Convenzione di Bruxelles del 1924, nella
specie applicabile.
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Cass. (Ch. com.) (Francia) 28 maggio 002, Roscoe Shipping Co. e
altri c¢. Cie Senegalais d'surance et de Reassurance -“World
Appolo”, --DIRMAR, 2003, pag. 281.

(1) La circostanza che le Regole di Amburgo siano in vigore nel
porto di sbarco (Dakar, Senegal) non pudo impedire 1’applicazione
al contratto di trasporto delle Regole dell’Aja incorporate in
polizza mediante una Paramount Clause.
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10 SCOPE OF APPLICATION (ART. 10)

Italy - Court of Appeal of Palermo 29 November 2003, Conatir
S.p.A. v. Salvatore Patané - The “Espresso Trapani” -=
DIRMAR, 2004, str. 58

10 Sebbene le Regole dell’Aja, dove recepite 1in un contratto
regolato dalla legge inglese, debbano essere interpretate in base
alla legge inglese, tuttavia tale interpretazione,in quanto trattasi
di norme contenute in una convenzione internazionale,non deve essere
rigidamente controllata dai precedenti nazionali ma deve piuttosto
essere condotta secondo “broad principles of international
acceptance”. Poiché le Regole dell’Aja, anche se recepite 1in un
contratto regolato dal diritto inglese, devono essere interpretate
secondo “broad principles of Iinternational acceptance”  deve
escludersi 1’applicazione dell’istituto della “deviation” con
riguardo ad una illegittima caricazione delle merci sopra coperta,
trattandosi di istituto peculiare della common law.

Le parole “in any event” usate nell’art.4 § 5 delle Regole
dell’Aja hanno l’effetto di rendere applicabile il limite del debito
in ogni caso, indipendentemente dalla ravita dell’inadempimento del
vettore.
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Court of Appeal 3 aprile 2003,- Daewoo Heavy Industries Ltd.
and Another c¢. Klipriver Shipping Ltd. and another - Y“Kapitan
Petko Voivoda”, --DIRMAR,2004, str.593.

0000000000000 00000000000000000000
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U.S.D.C. for the District of Maryland

(Northern Division) 5 febbraio 2002, Acciai
Speciali Terni USA, Inc. c. m/n “Berane”

e altri - “Berane”, --DIRMAR,2004, str. pag. 637.

10 Sebbene il 1limite del debito del vettore previsto dal Cogsa
1936 sia derogabile in favore del caricatore e 1’incorporazione 1in
polizza delle Hague-Visby Rules possa avere tale effetto, aumentando
il limite di § 500 per collo a DSP 666,67 per collo o unita, la
previsione nella stessa polizza della applicabilita del Cogsa 1936
nel traffici soggetti al Cogsa prevale sul richiamo alle Hague-Visby
Rules.
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Trib. Genova 4 dicembre 2002, Lloyd

Italico Assicurazioni S.p.a. c¢. Grandi Traghetti
S.p.a. di Navigazione - “Maringa”, --DIRMAR,2004, str.
1473.

La Convenzione di Bruxelles del 1924, come modificata dal
Protocollo di Visby del 1968 e dal Protocollo di Bruxelles del 1979,
si applica qualora si sia in presenza di un trasporto internazionale
di cose su polizza di carico e sussistano 1 criteri di collegamento
stabiliti dall’art.10 della stessa Convenzione, ossia quando 1l
luogo di emissione della polizza o di caricazione si trovi 1in un
paese contraente. I1 periodo di responsabilita del vettore
disciplinato dal regime uniforme e compreso tra i1l momento iniziale
delle operazioni di caricazione delle merci sulla nave ed il momento
finale della riconsegna delle stesse al destinatario. La parte che
intende valersi del regime di presunzione di responsabilita del
vettore per perdita o avaria verificatasi nel suddetto periodo e
gravata dall’onere di dimostrare 1’evento dannoso e la sua
collocazione 1in detto arco temporale, mentre al vettore, per non
essere considerato responsabile, compete provare 11 verificarsi di
un evento compreso tra 1 pericoli eccettuati ex art. 4 Convenzione d
Bruxelles del 1924, nonché 1la derivazione causale del danno da
quell’evento.
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4. I1 trasporto multimodale di cose per via marittima e
terrestre, sebbene caratterizzato dall’assoluta prevalenza del
tratto marittimo, non rientra nell’ambito della normativa
speciale prevista dalla Convenzione di Bruxelles del 1924
sulla polizza di carico, riguardante il solo contratto che si
svolge esclusivamente per via marittima, ma rimane regolato
dalla disciplina del codice civile.

CASS., SEZ. III, 2 SETTEMBRE 1998, N. 8713, ANDREA

MERZARIO S.P.A. C. VISMARA ASSOCIATE S.P.A.,DIRMAR-
2000, 1349.
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7. Il Protocollo del 1968 alla Convenzione di Bruxelles del
1924 non é applicabile a un trasporto tra Francia e Algeria,
in quanto esso non e stato ratificato dall’Algeria.

APP. AIX-EN-PROVENCE (FRANCIA), 7 MARZO 1997, SOC. FRAMAT

C. CNAN-SOCIETE NATIONALE DE TRANSPORTS MARITIMES -
“TLEMCEM”, DIRMAR- 1999, 1341.
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8. La Convenzione di Bruxelles del 1924 sulla polizza di
carico non é& applicabile nel caso di esercizio da parte del
caricatore di azione causale proposta contro le risultanze
della polizza di carico.
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CASS., SEZ. ITT, 13 AGOSTO 1997, N. 7556, SOCIETA
ITALTANA DI ASSICURAZIONI TRASPORTI S.I.A.T. S.P.A. C.
GRANDI TRAGHETTI NAVIGAZIONE S.P.A. - “ALDO”, DIRMAR-
1998, 406.
000000000000000000000000000000000

10. In base all’art. 10(c) delle Regole dell’Aja-Visby il
richiamo alle Regole mediante una “paramount clause” inserita
nella polizza di carico ha 1’effetto di rendere applicabili le
Regole ex proprio vigore, e 1’operativita di ogni altra
normativa puo essere ammessa solo in via residuale.

TRIB. NAPOLI, 11 MARZO 1997, CAFE DO BRASIL S.P.A. C.
F.LLI COSULICH S.P.A. - “KAROS”,DIRMAR- 1998, 720.
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1. Ai fini dell’interpretazione delle Regole dell’Aja e
corretto considerarne la vratio quale risulta dai lavori
preparatori.

2. In considerazione del fatto che la finalita delle Regole
dell’Aja & stata quella di realizzare 1’uniformita delle leggi
nazionali degli Stati contraenti in tema di polizze di carico,
occorre considerare con particolare attenzione, ai fini
dell’accertamento del significato delle norme uniformi, la
giurisprudenza formatasi negli altri Stati contraenti.

COURT OF APPEAL (U.K.), 9, 10, 15 GIUGNO E 15 LUGLIO 1997
“RIVER GURARA”, DIRMAR- 1999, 1349.
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1. La Paramount clause inserita in un charter party opera

la recezione contrattuale delle Regole dell’Aja-Visby.
APP. GENOVA, 2 GIUGNO 1997, ITALGRANI LIBERIA S.A. C.
SADAV LINE S.R.L. IN LIQ. - Y“RUBY”,DIRMAR- 1999,
1171.
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2. In base all’art. 10(c) delle Regole dell’Aja-Visby 1l
richiamo alle Regole mediante una “paramount clause” inserita
nella polizza di carico ha l’effetto di rendere applicabili le
Regole ex proprio vigore, e 1’operativita di ogni altra
normativa puo essere ammessa solo in via residuale.

TRIB. NAPOLI, 11 MARZO 1997, CAFE DO BRASIL S.P.A. C.
F.LLI COSULICH S.P.A. - “KAROS”, DIRMAR- 1998, 720.
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3. Ove il richiamo, operato dalle parti, alla Convenzione
di Bruxelles del 1924 sulla polizza di carico, abbia 1’effetto
di attribuire alla stessa l’efficacia di legge regolatrice del
contratto, 1’eventuale errore nella sua Iinterpretazione da
parte degli arbitri puo, oltre che essere dedotto come motivo
di annullamento ai sensi dell’art. 829 cpv. c.p.c.,
legittimare 1l giudice dell’impugnazione del lodo alla sua
autonoma Iinterpretazione. Ove 1invece vi sia stata solo una
ricezione negoziale della Convenzione, 1’eventuale errore
degli arbitri realizza unicamente un violazione delle regole
di ermeneutica contrattuale di cui all’art. 1362 e ss. cod.
civ. o, come vizio di motivazione, nei 1limiti pero di cui al
combinato disposto degli artt. 829 n. 5 e 823 n. 3 c.p.c.

CASS., SEzZ. I, 28 OTTOBRRE 1994, N. 8922, COMAR-CONSULENZE
MARITTIME S.R.L. C. LA FONDIARTIA ASSICURAZIONI S.P.A.
(GIA ITALIA ASSICURAZIONI S.P.A.) MILANO ASSICURAZIONI
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S.P.A. E ITALCO S.P.A. —-“TERN”, DIRMAR- 1996, 353.
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1. La denuncia della Convenzione di Bruxelles del 1924 e la
successiva ratifica dei Protocolli del 1968 e del 1979 hanno
avuto 1’effetto di introdurre nell’ordinamento 1italiano le
modifiche previste nei Protocolli adeguando
corrispondentemente il testo della Convenzione.
TRIB. NAPOLI, 11 MARZO 1997, CAFE DO BRASIL S.P.A. C.
F.LLI COSULICH S.P.A. - “KAROS”, DIRMAR- 1998, 720.
000000000000000000000000000000000
1. Il trasporto multimodale di cose per via marittima e
terrestre, sebbene caratterizzato dall’assoluta prevalenza del
tratto marittimo, non rientra nell’ambito della normativa
speciale prevista dalla Convenzione di Bruxelles del 1924
sulla polizza di carico, riguardante il solo contratto che si
svolge esclusivamente per via marittima, ma rimane regolato
dalla disciplina del codice civile.
CASS., SEZ. I1T, 2 SETTEMBRE 1998, N. 8713, ANDREA
MERZARIO S.P.A. C. VISMARA ASSOCIATE S.P.A.,-DIRMAR-
2000, 1349.
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1. Le norme 1italiane di attuazione della Convenzione di
Bruxelles del 25 agosto 1924 sulla polizza di carico per 1il
carattere speciale che é& 1inerente a tutte le norme
internazionalmente uniformi dotate di autonome regole di
applicazione prevalgono sulle altre disposizioni
dell’ordinamento statuale,; 1in particolare 1’art. 10 della
Convenzione prevale sull’art. 10 del cod. nav. e sull’art. 25
delle disp. sulla legge in generale.
2. Convenzione di Bruxelles del 25 agosto 1924 sulla polizza

di carico si applica ai trasporti oggettivamente

internazionali.
TRIB. LA SPEZIA 3 SETTEMBRE 1998, SEAFORTUNE S.R.L. C. LA
SPEZIA CONTAINER TERMINAL-L.S.C.T. S.P.A. — “LHURS

TOURNAMENT 25”, DIRMAR- 2000, 936.
O0000000O0OOOOOOOOOOOOOOOOOOOOOO0OO

KOMENTAR

St.3. omogucava primjenu i na teretnice koje nisu sadrzZane u
prethodnim stavovima.

Treba istaknuti da Jje u odredbi pod a). BITNO da je teretnica
izdana u drZavi ugovornici.Nije bitno da je luka ukrcaja u drzavi
ugovornici, na pr. ako Jje agent prijevoznika izdao teretnicu u
drZzavi ugovornici a teret je ukrcan u luci koja Jje u drZzavi NE-
ugovornici. Ipak, =za razliku, ako Jje teretnica izdana u drZavi
NE-ugovornici, a ukrcana u luci u drZavi ugovornici, primjenjuje
se HPPP temeljem ¢1l. 10.st.l.tocC.b).

To¢ka c). nije kristalno jasna.

Jasno je da kada stranke navedu u teretnici da se primjenjuje
HPPP, pa makar teretnica nije izdana u drzZavi ugovornci i niti
je ukrcaj vrs3en u drzavi ugovornici. Navod u tekstu tod. c).

"zakonodavstva koje te odredbe primjenjuje...... " . Pitanje Jje
da 1li ¢e se primijeniti konvencija ili =zakon ? Ako zakonodavstvo
primjenjuje HPPP tada ¢e sud morati primijeniti zakon bez obzira
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koji su uvjeti za primjenu. Korisno Jje istaknuti da se mora
primjeniti bez obzira na drzavnu pripadnost broda i
zainteresiranih osoba.

Odredba HPPP da je dovoljno da teretnica potpada pod ¢l. 10.,
zna¢i da nije bitno da Jje primjena HPPP predmet dvostranog
sporazuma/dokumenta, veé je dovoljna sama ¢injenica da se radi o
teretnici iz ¢1. 10.

Predzadnji stavak ¢ini primjenu HPP obavezom drZave ugovornice.

Zadnji stavak omogucava da se HPP primjenjuje 1 na takove
teretnice koje nisu obuhvacé¢ene toc. a,b,c).

Cl.6. Protokola odredeno je da stranke koje su ratificirale
Protokol, primjenjuju Konvenciju 1924 i Protokol kao jedinstveni
dokumenat. Ako Jje teretnica izdana u zemlji koja nije
ratificirala Protokol, tada zemljea koja Jje ratificirala
Protokol ( a to Jje Hrvatska) ne treba primijeniti Protokol na
takovu teretnicu (odredba HP 1024 Jje glasila: "Odredbe ove
Konvencije primjenjuju se na sve teretnice 1izdane u jednoj od
drzava ugovornica.".

vidi Ivkovié¢, HP,1924, str. 318 - 320.

vidi PzZ. ¢1. 519.

Vidi u svrhu informiranja i UPUTU za DRAFT, te c¢l1l.3.
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Cl. 13.

Judikatura

Entry into force of the 1968 and 1979 Protocols (Art. 13 of the
1968 Protocol and Art. VIII of the 1979 Protocol)

Italy

Corte di Cassazione 14 February 2001, No. 2155, Brendani AB v.
Magazzini Generali & Frigoriferi S.p.A. (2002 Dir. Mar.. 227).

A consignment of paper rolls carried on the m/v Lech was
discharged in Naples in damaged conditions. The consignee sued
the carrier in Naples. The Tribunal of Naples held the carrier
liable for the damage and its decision was affirmed by the Court
of Appeal of Naples who found that the provisions of the Hamburg
Rules applied, since its ratification had been authorized by
Italy with Law 25 January 1983, No. 40. The carrier appealed to
the Supreme Court.

Held, by the Corte di Cassazione, that:

(1) The 1968 and 1979 Protocols to the 1924 Bill of Lading
Convention entered into force 1in Italy on the same day when such
Convention ceased to be effective following its denunciation.
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International Convention for the Unification of Certain
Rules of Law relating to Bills of Lading ("Hague Rules")

as Amended by
the Brussels Protocol 1968 ("Hague-Visby Rules")
and by the Brussels Protocol 1979

Article 1

In these Rules the following words are employed, with the
meanings set out below:

(a) "Carrier® includes the owner or the charterer who enters
into a contract of carriage with a shipper.

(b) r~Contract of carriage®™ applies only to contracts of
carriage covered by a bill of lading or any similar
document of title, In so far as such document relates
to the carriage of goods by sea, including any bill of
lading or any similar document as aforesaid Iissued
under or pursuant to a charter party from the moment at
which such bill of lading or similar document of title
regulates the relations between a carrier and a holder
of the same.

(c) "Goods" includes goods, wares, merchandise, and Articles
of every kind whatsoever except live animals and cargo
which by the contract of carriage is stated as being
carried on deck and is so carried.

(d) "Ship® means any vessel used for the carriage of goods
by sea.

(e) "Carriage of goods® covers the period from the time when
the goods are loaded on to the time they are discharged
from the ship.

Article 11

Subject to the provisions of Article VI, under every
contract of carriage of goods by sea the carrier, in
relation to the loading, handling, stowage, carriage,
custody, care and discharge of such goods, shall be
subject to the responsibilities and liabilities and
entitled to the rights and immunities hereinafter set
forth.

Article 111

1 . The carrier shall be bound before and at the beginning
of the voyage to exercise due diligence to:
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(b)

©

(a) Make the ship seaworthy;

(b) Properly man, equip and supply the ship;

(c) Make the holds, refrigerating and cool chambers, and all

other parts of the ship in which goods are carried, fit and

safe for their reception, carriage and preservation.
Subject to the provisions of Article 1V, the carrier
shall properly and carefully load, handle, stow, carry,
keep, care for, and discharge the goods carried.

. After receiving the goods into his charge the carrier or

the master or agent of the carrier shall, on demand of
the shipper, issue to the shipper a bill of Ilading
showing among other things:

The leading marks necessary fTor identification of the
goods as the same are Tfurnished iIn writing by the
shipper before the loading of such goods starts,
provided such marks are stamped or otherwise shown
clearly upon the goods if uncovered, or on the cases or
coverings in which such goods are contained, in such a
manner as should ordinarily remain legible until the
end of the voyage.

Either the number of packages or pieces, or the
quantity, or weight, as the case may be, as furnished
in writing by the shipper.

The apparent order and condition of the goods. Provided
that no carrier, master or agent of the carrier shall
be bound to state or show in the bill of lading any
marks, number, quantity or weight which he has
reasonable ground for suspecting not accurately to
represent the goods actually received, or which he has
had no reasonable means of checking.

Such a bill of lading shall be prima facie evidence of
the receipt by the carrier of the goods as therein
described in accordance with paragraph 3 (a), (b) and

(©).

However, proof to the contrary shall not be admissible when

the bill of lading has been transferred to a third
party acting in good faith.

The shipper shall be deemed to have guaranteed to the
carrier the accuracy at the time of shipment of the
marks, number, quantity and weight, as furnished by
him, and the shipper shall indemnify the carrier
against all 1loss, damages and expenses arising or
resulting from 1inaccuracies in such particulars. The
right of the carrier to such indemnity shall in no way
limit his responsibility and [liability under the
contract of carriage to any person other than the
shipper.

Unless notice of loss or damage and the general nature
of such loss or damage be given in writing to the
carrier or his agent at the port of discharge before or
at the time of the removal of the goods iInto the
custody of the person entitled to delivery thereof
under the contract of carriage, or, if the loss or
damage be not apparent, within three days, such removal
shall be prima facie evidence of the delivery by the
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carrier of the goods as described in the bill of
lading.

The notice iIn writing need not be given if the state of the
goods has, at the time of their receipt, been the
subject of joint survey or inspection.

Subject to paragraph 6bis the carrier and the ship shall in
any event be discharged from all liability whatsoever
in respect of the goods, unless suit is brought within
one year of their delivery or of the date when they
should have been delivered. This period, may however,
be extended i1If the parties so agree after the cause of
action has arisen.

In the case of any actual or apprehended loss or damage the
carrier and the receiver shall give all reasonable
facilities to each other for inspecting and tallying
the goods.

6 bis. An action for indemnity against a third person may be
brought even after the expiration of the year provided
for in the preceding paragraph if brought within the
time allowed by the law of the Court seized of the
case. However, the time allowed shall be not less than
three months, commencing from the day when the person
bringing such action Tfor indemnity has settled the
claim or has been served with process iIn the action
against himself.

7 After the goods are loaded the bill of lading to be
issued by the carrier, master, or agent of the carrier,
to the shipper shall, if the shipper so demands be a
"shipped® bill of lading, provided that if the shipper
shall have previously taken up any document of title to
such goods, he shall surrender the same as against the
issue of the “shipped® bill of lading, but at the
option of the carrier such document of title may be
noted at the port of shipment by the carrier, master,
or agent with the name or names of the ship or ships
upon which the goods have been shipped and the date or
dates of shipment, and when so noted, if it shows the
particulars mentioned in paragraph 3 of Article 111,
shall for the purpose of this Article be deemed to
constitute a “shipped” bill of lading.

8 . Any clause, covenant, or agreement iIn a contract of
carriage vrelieving the carrier or the ship from
liability for loss or damage to, or In connection with,
goods arising from negligence, fault, or failure in the
duties and obligations provided in this Article or
lessening such liability otherwise than as provided in
these Rules, shall be null and void and of no effect. A
benefit of insurance in Tfavour of the carrier or
similar clause shall be deemed to be a clause relieving
the carrier from liability.

Article 1V

1 . Neither the carrier nor the ship shall be liable for
loss or damage arising or resulting from
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unseaworthiness unless caused by want of due diligence
on the part of the carrier to make the ship seaworthy,
and to secure that the ship 1is properly manned,
equipped and supplied, and to make the holds,
refrigerating and cool chambers and all other parts of
the ship In which goods are carried fit and safe for
their reception, carriage and preservation in
accordance with the provisions of paragraph 1 of
Article 111. Whenever loss or damage has resulted from
unseaworthiness the burden of proving the exercise of
due diligence shall be on the carrier or other person
claiming exemption under this Article.

Neither the carrier nor the ship shall be responsible
for loss or damage arising or resulting from:

Act, neglect, or default of the master, mariner, pilot,
or the servants of the carrier in the navigation or in
the management of the ship.

Fire, unless caused by the actual fault or privity of
the carrier.

Perils, dangers and accidents of the sea or other
navigable waters.

Act of God.

Act of war.

Act of public enemies.

Arrest or restraint of princes, rulers or people, or
seizure under legal process.

Quarantine restrictions.

Act or omission of the shipper or owner of the goods,
his agent or representative.

Strikes or lockouts or stoppage or restraint of labour
from whatever cause, whether partial or general.

Riots and civil commotions.

Saving or attempting to save life or property at sea.
Wastage in bulk of weight or any other loss or damage
arising from inherent defect, quality or vice of the
goods.

Insufficiency of packing.

Insufficiency or iInadequacy of marks.

Latent defects not discoverable by due diligence.

Any other cause arising without the actual fault or
privity of the carrier, or without the fault or neglect
of the agents or servants of the carrier, but the
burden of proof shall be on the person claiming the
benefit of this exception to show that neither the
actual fault or privity of the carrier nor the fault or
neglect of the agents or servants of the carrier
contributed to the loss or damage.

The shipper shall not be responsible for loss or damage
sustained by the «carrier or the ship arising or
resulting from any cause without the act, fault or
neglect of the shipper, his agents or his servants.

Any deviation in saving or attempting to save life or
property at sea or any reasonable deviation shall not
be deemed to be an infringement or breach of these
Rules or of the contract of carriage, and the carrier
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shall not be liable for any loss or damage resulting
therefrom.

5 (@) Unless the nature and value of such goods have been

(b)

The

©

(@

The

declared by the shipper before shipment and inserted in
the bill of lading, neither the carrier nor the ship
shall in any event be or become liable for any loss or
damage to or in connection with the goods in an amount
exceeding 666.67 units of account per package or unit
or 2 units of account per kilogramme of gross weight of
the goods lost or damaged, whichever is the higher.

The total amount recoverable shall be calculated by
reference to the value of such goods at the place and
time at which the goods are discharged from the ship iIn
accordance with the contract or should have been so
discharged.

value of the goods shall be fixed according to the
commodity exchange price, or, if there be no such
price, according to the current market price, or, if
there be no commodity exchange price or current market
price, by reference to the normal value of goods of the
same kind and quality.

Where a container, pallet or similar Article of
transport is used to consolidate goods, the number of
packages or units enumerated iIn the bill of lading as
packed in such Article of transport shall be deemed the
number of packages or units for the purpose of this
paragraph as far as these packages or units are
concerned. Except as aforesaid such Article of
transport shall be considered the package or unit.

The unit of account mentioned in this Article is the
Special Drawing Right as defined by the International
Monetary Fund. The amounts mentioned in sub-paragraph
(a) of this paragraph shall be converted into national
currency on the basis of the value of that currency on
a date to be determined by the law of the Court seized
of the case.

value of the national currency, in terms of the Special
Drawing Right, of a State which is a member of the
International Monetary Fund, shall be calculated in
accordance with the method of valuation applied by the
International Monetary Fund in effect at the date in
question for its operations and transactions. The value
of the national currency, iIn terms of the Special
Drawing Right, of a State which is not a member of the
International Monetary Fund, shall be calculated in a
manner determined by that State.

Nevertheless, a State which 1i1s not a member of the

International Monetary Fund and whose law does not
permit the application of the provisions of the
preceding sentences may, at the time of ratification of
the Protocol of 1979 or accession thereto or at any
time thereafter, declare that the limits of liability
provided for iIn this Convention to be applied in its
territory shall be fixed as follows:
(i) in respect of the amount of 666.67 units of account
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10,000 monetary units;

(i1) iIn respect of the amount of 2 units of account mentioned

in sub-paragraph (a) of paragraph 5 of this Article, 30

monetary units.
monetary unit referred to in the preceding sentence
corresponds to 65.5 milligrammes of gold of millesimal
fineness 900". The conversion of the amounts specified
in that sentence into the national currency shall be
made according to the law of the State concerned.
calculation and the conversion mentioned iIn the
preceding sentences shall be made In such a manner as
to express in the national currency of the State as far
as possible the same real value for the amounts iIn sub-
paragraph (a) of paragraph 5 of this Article as is
expressed there in units of account.

States shall communicate to the depositary the manner of

O

™

@

Q)

calculation or the result of the conversion as the case
may be, when depositing an instrument of ratification
of the Protocol of 1979 or of accession thereto and
whenever there is a change in either."

Neither the carrier nor the ship shall be entitled to
the benefit of the limitation of liability provided for
in this paragraph if i1t 1i1s proved that the damage
resulted from an act or omission of the carrier done
with intent to cause damage, or recklessly and with
knowledge that damage would probably result.

The declaration mentioned in sub-paragraph (a) of this
paragraph, if embodied in the bill of lading, shall be
prima Tfacie evidence, but shall not be binding or
conclusive on the carrier.

By agreement between the carrier, master or agent of the
carrier and the shipper other maximum amounts than
those mentioned in sub-paragraph (a) of this paragraph
may be fixed, provided that no maximum amount so fixed
shall be less than the appropriate maximum mentioned in
that sub-paragraph.

Neither the carrier nor the ship shall be responsible in
any event for loss or damage to, or in connection with,
goods i1f the nature or value thereof has been knowingly
mis-stated by the shipper in the bill of lading.

Goods of an inflammable, explosive or dangerous nature
to the shipment whereof the carrier, master or agent of
the carrier has not consented with knowledge of their
nature and character, may at any time before discharge
be Ulanded at any place, or destroyed or rendered
innocuous by the carrier without compensation and the
shipper of such goods shall be liable for all damages
and expenses directly or indirectly arising out of or
resulting from such shipment. If any such goods shipped
with such knowledge and consent shall become a danger
to the ship or cargo, they may in like manner be landed
at any place, or destroyed or rendered innocuous by the
carrier without liability on the part of the carrier
except to general average, iIf any.

Article 1V bis
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1 . The defences and limits of liability provided for in
these Rules shall apply in any action against the
carrier in respect of loss or damage to goods covered
by a contract of carriage whether the action be founded
in contract or in tort.

2 . If such an action is brought against a servant or agent
of the carrier (such servant or agent not being an
independent contractor), such servant or agent shall be
entitled to avail himself of the defences and limits of
liability which the carrier is entitled to invoke under
these Rules.

3 . The aggregate of the amounts recoverable from the
carrier, and such servants and agents, shall in no case
exceed the limit provided for in these Rules.

4 _ Nevertheless, a servant or agent of the carrier shall
not be entitled to avail himself of the provisions of
this Article, if it is proved that the damage resulted
from an act or omission of the servant or agent done
with intent to cause damage or recklessly and with
knowledge that damage would probably result.

Article V

A carrier shall be at liberty to surrender in whole or in
part all or any of his rights and immunities or to
increase any of his responsibilities and obligations
under these Rules, provided such surrender or iIncrease
shall be embodied in the bill of lading issued to the
shipper. The provisions of these Rules shall not be
applicable to charter parties, but if bills of lading
are issued In the case of a ship under a charter party
they shall comply with the terms of these Rules.
Nothing iIn these Rules shall be held to prevent the
insertion in a bill of lading of any lawful provision
regarding general average.

Article VI

Notwithstanding the provisions of the preceding Articles, a
carrier, master or agent of the carrier and a shipper
shall in regard to any particular goods be at liberty
to enter iInto any agreement In any terms as to the
responsibility and Hliability of the carrier for such
goods, and as to the rights and iImmunities of the
carrier in respect of such goods, or his obligation as
to seaworthiness, so far as this stipulation is not
contrary to public policy, or the care or diligence of
his servants or agents in regard to the loading,
handling, stowage, carriage, custody, care and
discharge of the goods carried by sea, provided that in
this case no bill of lading has been or shall be issued
and that the terms agreed shall be embodied in a
receipt which shall be a non-negotiable document and
shall be marked as such.

An agreement so entered into shall have full legal effect.
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Provided that this Article shall not apply to ordinary
commercial shipments made in the ordinary course of
trade, but only to other shipments where the character
or condition of the property to be carried or the
circumstances, terms and conditions under which the
carriage is to be performed are such as reasonably to
jJustify a special agreement.

Article VII

Nothing herein contained shall prevent a carrier or a
shipper from entering into any agreement, stipulation,
condition, reservation or exemption as to the
responsibility and liability of the carrier or the ship
for the loss or damage to, or in connection with, the
custody and care and handling of goods prior to the
loading on, and subsequent to the discharge from, the
ship on which the goods are carried by sea.

Article V111

The provisions of these Rules shall not affect the rights
and obligations of the carrier under any statute for
the time being in force relating to the limitation of
the liability of owners of sea-going vessels.

Article IX

These Rules shall not affect the provisions of any
international Convention or national law governing
liability for nuclear damage.

Article X

The provisions of these Rules shall apply to every bill of
lading relating to the carriage of goods between ports
in two different States if

(a) the bill of lading is issued in a contracting State, or
(b) the carriage is from a port in a contracting State, or
(c) the contract contained in or evidenced by the bill of

lading provides that these Rules or legislation of any State
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giving effect to them are to govern the contract; whatever may

be the nationality of the ship, the carrier, the shipper, the

consignee, or any other interested person.
Each Contracting State shall apply the provisions of this
Convention to the Bills of Lading mentioned above.
This Article shall not prevent a Contracting State from
applying the rules of this Convention to Bills of
Lading not included in the preceding paragraphs™.
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MEDUNARODNA KONVENCIJA ZA IZJEDNACENJE
NEKIH PRAVILA O TERETNICI, Bruxelles 15.VIi1.1924,

Protokol 1968 i Protokol 1979

CLAN 1.
Cl.1.(a)

U ovoj se konvenciji slijedec¢e rijec¢i upotrebljavaju u navedenom
znacenju:

a) »vozar« ukljucduje vlasnika broda i1li narucitelja prijevoza
koji sklapa ugovor o prijevozu s krcateljem;

Cl.1.(b)

b) »ugovor o prijevozu" primjenjuje se jedino na onaj ugovor o
prijevozu kod kojega je izdana teretnica ili slic¢na isprava, koja
dajenaslov na prijevoz robe morem; takoder se primjenjuje na
teretnicu ili slic¢nu ispravu, izdanu na osnovi brodarskog ugovora,
pocCevsi od trenutka kada se odnosi izmedu vozara i imaoca teretnice
ravnaju po to]j ispravi;

Cl.1.(c).

c) »roba« ukljucuje dobra, stvari, robu i predmete bilo koje
vrsti, osim Zivih Zivotinja 1 tereta za koji se u ugovoru o
prijevozu navodi da je ukrcan na palubi i koji se uistinu tako i
prevozi;

¢1.1.(d)
d) »brod« oznacava svaki plovni objekt koji se upotrebljava za
prijevoz robe morem;

¢l.1.(e)
e) »prijevoz robe« obuhvac¢a vrijeme od ukrcavanja robe na brod
do njena iskrcaja s broda.

CLAN 2.

Ako nije u ¢lanu 6. drukc¢ije odredeno, vozar ¢e kod svih ugovora
o prijevozu robe morem u pogledu ukrcavanja, rukovanja, slaganja,
prijevoza, &uvanja robe, staranja za nju i njena iskrcavanja,
snositi odgovornosti i obveze te uZzivati prava i oslobodenja koja su
niZe navedena.

CLAN 3.
¢1.3.(1).

1. Vozar je duZan da prije i na pocetku putovanja ulozi duZnu
pazZznju:
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a) da brod osposobi za plovidbu;

b) da brod primjereno opremi, popuni posadom i opskrbi zalihama;

c) da osposobi i dovede u ispravno stanje skladista, ledenice,
hladnjac¢e i sve ostale dijelove broda u koje se roba ukrcava
radinjena preuzimanja, prijevoza i ocduvanja.

¢1.3.(2).

2. Ako nije u ¢lanu 4. drukcé¢ije odredeno, vozar ¢e uredno i
pazljivo ukrcavati, rukovati, slagati, prevoziti i &uvati robu,
brinuti se za nju i1 iskrcati robu koja se prevozi.

CL.3.(3).

3. Nakon preuzimanja robe vozar, zapovjednik broda ili agent
vozara duzan je krcatelju na njegov zahtjev izdati teretnicu koja,
medu ostalim, treba da sadrZava:

a) glavne oznake potrebne za utvrdivanje istovjetnosti robe,
kako ih je prije pocetka ukrcavanja pismeno saop¢io krcatelj, ako su
te oznake utisnute ili na drugi nacd¢in jasno stavljene na nepaki-ranu
robu, sanduke ili omote u kojiima se ta roba nalazi, tako da bi u
redovitiin prilikama ostale ¢itljive do svrSetka putovanja;

b) broj koleta, i1li komada, kolic¢inu i1li teZinu (masu), prema
danome sluc¢aju, onako kako ih je pisrneno saopc¢io krcateli;

c) stanje i vanjski izgled robe.

Ipak, nijedan vozar, zapovjednik broda ili agent vozara nedce
biti duZan da u teretnici navede ili spornne oznake, broj, kolic¢inu
ili tezZinu (masu) ako ima ozbiljnog razloga sumnjati da ne
predstavljaju onu robu koju je uistinu primio, ili ako nije imao
razumne mogucé¢nosti da to provjeri.

CL.3.(4).

4. Takva teretnica stvarat ¢e, dok se protivno ne dokaze,
pretpostavku da je vozar preuzeo robu takvu kakva je opisana
suglasno stavu 3. a), b) 1 c).

Medutim, protudokaz nije dopusSten kada je teretnica prenesena na
tretega koji je u dobroj vijeri.

CL.3.(5).

5. Smatrat ¢e se da je krcatelj u trenutku ukrcavanja zajamcio
vozaru takvu tocnost oznaka, broja, kolic¢ina i teZine (mase), kako
im je saopc¢io, pa je duzan da vozaru naknadi sve gubitke, Stete i
trodkove koji su nastali ili proizlaze iz netocCnosti tih podataka.
Pravo vozara na takvu odstetu ne ogranic¢ava ni na koji nac¢in njegovu
odgovornost i njegove obveze iz ugovora o prijevozu prema bilo kojoj
osobi osim prema krcatelju.

C1.3.(6).

6. Ako obavijest o gubitku ili oStec¢enju i o opc¢oj naravi tog
gubitka ili oStec¢enja nije pismeno dana vozaru ili njegovu agentu u
luci iskrcaja,prije ili u trenutku preuzimanja robe ili njene
predaje na c¢uvanje osobi koja je po ugovoru o prijevozu ovlastena da
primi robu, ili ako gubici ili oSted¢enja nisu uocljivi, obavijest se
mora dati u roku od tri dana od predaje, pretpostavlja se,dok se
protivno ne dokaZe, da je vozar predao robu kakva je opisana u
teretnici
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Pismene obavijesti nisu potrebne ako je stanje robe zajednicki
utvrdeno u trenutku primitka.

Pod rezervom odredaba stavka 6.bis, vozar i brod bit ¢e u svakom
slucaju oslobodeni svake odgovornosti u vezi s robom, osim ako je
tuzba podignuta u roku od godine dana kada je teret predan ili je
trebao da bude predan. Taj rok moZe, medutim, biti produZen
sporazumom stranaka postignutim nakon dogadaja koji je bio povodom
za tuzbu..

U sluc¢aju stvarnog i1li pretpostavljenog gubitka ili oStecéenja
vozari primalac pruzit ¢e jedan drugonie sve razumne olakSice kod
pregleda robe i provjeravanja broja koleta.

Cl. 3.(6.bis)

Regresne tuzbe mogu biti podignute i nakon isteka roka
predvidenog u prethodnom stavku, ako su podignute u roku odredenom
zakonom suda pred kojim se vodi spor. Medutim, taj rok ne mozZe biti
kra¢i od tri mjeseca, racunajué¢i od dana kada je osoba koja
podnijela regresnu tuzbu udovoljila odStetnom zahtjev ili Jje
obavijeStena o tuZbi koja je protiv nje podignuta.

CL.3.(7).

7. Kada roba bude ukrcana, teretnica koju ¢e krcatelju izdati
vozar, zapovjednik broda, odnosno agent vozara, bit ¢e — ako to
krcatelj zahtijeva - teretnica s naznakom »ukrcano«, pod uvjetom da
krcatelj, ukoliko je prethodno primio neku ispravu koja daje pravo
na tu robu, tu ispravu vrati prilikom izdavanja teretnice »ukrcano«.
Vozar, zapovjednik broda, odnosno agent, mogu u luci ukrcavanja na
prethodnoj izdanoj ispravi naznac¢iti ime broda, odnosno brodova u
koje je roba ukrcana, kao i datum, odnosno datume ukrcavanja 1 kada
to bude na ispravi naznaceno, smatrat ¢e se ako sadrZi podatke iz
¢lana 3. toc¢ke 3 — da predstavlja, za svrhu ovoga ¢lana, teretnicu s
naznakom »ukrcano«.

C1.3.(8).

8. Svaka klauzula, pogodba ili sporazum u ugovoru O prijevozu,
kojima se vozar ili brod oslobadaju odgovornosti za gubitak ili
oStec¢enje u vezi s robom nastalo nepaznjom, krivnjom ili
neispunjenjem duznosti ili obveza propisanih ovim ¢lanom, ili kojima
se njihova odgovornost umanjuje na drugi nac¢in nego Jje to propisano
ovom konvencijom, bit ¢e nistavi, nepostojeé¢i i bez ucinka. Klauzula
kojom se vozaru ustupa korist iz osiguranja, kao i svaka slicna
klauzula, smatrat ¢e se klauzulom koja oslobada vozara od
odgovornosti.

CLAN 4
¢1.4.(1).

1. Ni vozar ni brod nisu odgovorni za gubitak ili oStec¢enja koji
su nastali ili proiza$li iz nesposobnosti broda za plovidbu, ako se
to ne moZe pripisati propustom duzZne paznje vozara da osposobi brod
za plovidbu, da ga primjereno opremi, popuni posadom, opskrbi
zalihama, ili da osposobi i dovede u ispravno stanje skladista,
ledernce, hladnjace i sve ostale dijelove broda u koje se roba
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ukrcava, tako da budu prikladni za preuzimanje, prijevoz i ocuvanije
robe, a sve to u suglasnosti s odredbama

Svaki put kada je gubitak ili osStecdenje nastalo zbog
nesposobnosti broda za plovidbu, teret dokaza o upotrebi duZne
paznje pada na vozara ili svaku drugu osobu koja se poziva na
oslobodenije predvideno ovim ¢lanorm.

C1.4.(2).
2. Ni vozar ni brod nisu odgovorni za gubitak ili oStecenje koji
su nastali ili proizlaze iz:

a) djela, nepaznje ili propusta zapovjednika broda, c¢lana
posade, pilota iii druge osobe u sluzbi vozara u plovidbi i
upravljanju brodom;

b) pozara, ako nije uzrokovan osobnim djelom ili krivnjoni
vozara;

c) pogibelji, opasnosl.i iii nezgoda mora i drugih plovnih voda;

d) vise sile;

e) ratnih dogadaja;

f) djela javnih neprijatelja;

g) naredbe ili prinude vladara, vlasti ili naroda ili sudske
zapljene;

h) karantenskih ogranicenija;

i) djela ili propusta krcatelja, vlasnika robe, njegovog agenta
ili

predstavnika;

J) Strajkova, opcleg otpustanja radnika s posla, obustave ili
ogranicenja rada iz bilo kojeg razloga bilo da su djelomic¢ni ili
potpuni;

k) gradanskih nemira ili pobuna;

1) spaSavanja 1l1i pokusaja spasSavanja zivota ili dobara na moru;

m) gubitka u obujmu ili teZini (masi), ili drugog gubitka
odnosno osStec¢enja nastalih uslijed skrivene mane, posebne ili
vlastite mane robe;

n) nedovolijnog pakiranja;

o) nedovoljnih ili netoc¢nih oznaka;

p) skrivenih mana koje se ne mogu duznom paznjom otkriti;

q) svakog drugog uzroka, koji ne potjece iz djela ili krivnje
vozara, njegovih agenata ili osoba u njegovoj sluzbi, no teret
dokaza pada na osobu koja trazi da se koristi ovim iskljuccnjem
odgovornosti, i ona mora dokazati da ni vlastita krivnja ili djelo
vozara ni krivnja i1li djelo agenata, odnosno osoba u sluzbi
vozara,nisu pridonijeli gubitku, odnosno o3tecenju.

Cl.4.(3).

3. Krcatelj ne odgovara za gubitak ili oStec¢enje Sto ih pretrpe
vozar ili brod koji su nastali ili proizasli iz bilo kojeg uzroka,
ako to nije posljedica djela, krivnje ili nepazZnje krcatelja,
njegovih agenata ili osoba u njegovoj sluzbi.

C1.4.(4).
4., Nikakvo skretanje radi spaSavanja ili pokuSaja spaSavanja
zivota i1li dobara na moru, kao ni drugo razumno skretanje, nece se
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smatrati krsSenjem ove konvencije ili ugovora o prijevozu, 1 vozar
ne¢e ni za kakav gubitak odgovarati.

Cl.4.(5).(a).

"a) Osim u slucaju ako je krcatelj naznac¢io vrstu 1 vrijednost
robe prije njenog ukrcaja, pa je ta izjava unijeta u teretnicu, ni
vozar ni brod ne¢e ni u kojem slucaju odgovarati za gubitak ili
oStec¢enje robe ili u vezi s tom robom za iznos vecéi od 666,67
obrac¢unskih jedinica po koletu ili jedinici tereta ili 2 obracunske
jedinice po kilogramu brutto teZine izgubljene ili oStelene robe, s
tim, da se primjenjuje granic¢ni iznos koji je visi.

Cl.4.(5).(b).

b) Ukupan iznos koji se duguje izracdunat ¢e se prema vrijednosti
robe u mjestu i u vrijeme kad je roba iskrcana suglasno ugovoru ili
u mjestu 1 u vrijeme kada je trebalo da bude iskrcana.

Vrijednost robe odreduje se prema burzovnoj cijeni, a ako takve
nema, prema tekucoj trznoj cijeni; ako nema ni jedne ni druge, prema
uobicajenoj vrijednosti robe iste vrste i kvalitete.

Cl.4.(5).(c).

c) Kada se upotrijebi kontejner, paleta ili koje drugo slicéno
sredstvo za grupiranje robe, svako koleto ili jedinica za koje je u
teretnici naznaceno da su ukljuceni u to sredstvo za prijevoz
smatrat ¢e se kao jedno koleto i1ili jedna jedinica u smislu ovoga
stavka. Osim u navedenom slucaju, to ¢e se sredstvo za prijevoz
smatrati kao jedno koleto ili jedna jedinica.

Cl.4.(5).(d).

d) obrac¢unska jedinica navedena u ovom Clanku je Posebno pravo
vucenja kako ga je definirao Medunarodni monetarni fond. Iznosi
navedeni u podstavku a) ovoga stavka preracdunavaju se u domadu
valutu na osnovi vrijednosti te valute na dan utvrden po pravu suda
koji raspravlja spor.

Vrijednost ( nacionalne )valute, u znacenju Posebnog prava
vuc¢enja, drzave koja je ¢lanica Medunarodnog monetarnog fonda
obracunava se prema metodi vrijednosti koju na dan koji Jje u pitanju
primjenjuje Medunarodni monetarni fond za vlastite operacije i
transakcije. Vrijednost domac¢e valute, u znacenju Posebnog prava
vuéenja, drzave koja nije ¢lanica Medunarodnog monetarnog fonda,
obrac¢unava 3e na nac¢in koji odredi ta drZava.

Medutim, drZava koja nije ¢lanica Medunarodnog monetarnog fonda
i ¢ije pravo ne dopusta primjenu odredaba iz prethodnih recenica
moZe, U trenutku ratifikacije ili pristupa, ili u bilo kojem
trenutku nakon toga, izjaviti da se granice odgovornosti predvidene
u ovoj Konvenciji, koje treba primijeniti na njezinom podrudju
utvrduju kako slijedi:

(i) glede iznosa od 666,67 obracunskih jedinica, spomenutih u
podstavku a) stavka 5. ovoga ¢lanka, 10.000 novcanih jedinica,;

(ii) glede iznosa od 2 obracunske jedinice spomenute u podstavku
a) stavka 5. ovoga ¢lanka, 30 novcanih jedinica.

NovCana Jjedinica na koju se odnose prethodne recenice odgovara
65,5 miligrama zlata finoc¢e 900 tisué¢nina. Pretvaranje iznosa
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odredenih u toj recenici u domac¢u valutu vr$i se prema pravu te
drzave.

Obrac¢un i pretvaranje navedeni u prethodnim recenicama vrse se
na nacin da se u domac¢o]j valuti drZave izrazi ukoliko je moguée ista
stvarna vrijednost za iznose u podstavku a) stavka 5. ovoga c¢lanka u
obrac¢unskoj jedinici kako je tamo izraZeno.

DrZave obavjestavaju depozitara o nac¢inu obracduna ili o
rezultatu preradunavanja prema pojedinom sluc¢aju prilikom
deponiranja isprave o ratifikaciji ili pristupanju i kadgod postoji
promjena u bilo kojem slucaju.

Cl.4.(5).(e).

e) Ni vozar ni brod ne mogu se koristiti povlasticom ogranicenja
odgovornosti iz ovog stavka ako se dokazZe da je Steta uzrokovana
djelom ili propustom vozara pocinjenim bilo u namjeri da se izazove
Steta, bilo bezobzirno i sa svijeséu (znanjem) da bi iz toga
vjerojatno mogla proizac¢i 3teta.

C1.4.(5).(f).

f) Izjava spomenuta u tocki a) ovoga c¢lanka, unesena u
teretnicu, stvara pretpostavku dok se ne dokaZe protivno, ali ona ne
obvezuje vozara koji ju moZe pobijati.

Cl.4.(5).(9).

g) Sporazumom izmedu vozara, zapovjednika broda ili agenta
vozara 1 krcatelja mogu se odrediti i drugi najvisi iznosi,
razlic¢iti od iznosa odredenih u tocki a) ovoga c¢lanka, pod uvjetom
da taj ugovoreni najvidi iznos ne bude manji od odgovarajuceg
najviseg iznosa iz te tocke.

Cl.4.(5).(h).

h) Ni vozar ni brod neé¢e ni u kojem slucaju odgovarati za
gubitak ili oStec¢enje pocinjeno robi ili koje se na nju odnosi, ako
je krcatelj u teretnici svjesno dao laznu izjavu o vrsti i
vrijednosti robe.

Cl.4.(6).

6. Upaljivu, eksplozivnu ili opasnu robu na krcanje koje vozar,
zapovjednik broda, odnosno agent vozara ne bi pristali da su znali
narav, odnosno svojstvo, moZe vozar u svako doba i prije iskrcavanja
bilo gdje iskrcati, unistiti ili uc¢initi je bezopasnom, bez obveze
na odstetu, a krcatelj ove robe ¢e odgovarati za svu Stetu i
troskove, neposredno ili posredno nastale ili proizas3le, zbog
njezina ukrcavanja. Ako bi neka roba te vrste, koja je ukrcana sa
znamem 1 pristankom vozara postala opasna za brod i teret, nju vozar
isto tako moZe iskrcati ili unistiti, odnosno uc¢initi je bezopasnom,
a da za to ne odgovara, osim iz naslova zajednicke havarije, ako bi
je bilo.
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CLAN 4. --BIS
Cl.4.-bis-(1)

1. Oslobodenja i ogranicenja odgovornosti predvidena ovom
Konvencijom primjenjuju se na sve tuZbe protiv vozara za naknadu
gubitaka ili oStec¢enja robe koja je predmet ugovora o prijevozu,
bilo da se tuZba zasniva na ugovornoj ili izvanugovornoj ovornosti.

C1.4.-bis-(2)

2. Ako je tuZba podignuta protiv vozareva sluzbenika, taj ¢e se
sluzbenik moc¢i koristiti oslobodenjima i ogranicenjima odgovornosti
na koja se moZe pozivati vozar u smislu ove Konvencije.

Cl.4.-bis-(3)

3. Ukupni iznos kojim se terete vozar i njegovi sluzbenici nece
ni u kojem slucaju prijeéi granicé¢ni iznos predviden ovom
Konvencijom.

C1.4.-bis-(4)

4. Medutim, sluZbenik se ne moZe koristiti ovlasStenjima iz
odredaba ovoga ¢lanka ako se dokaZe da je Steta uzrokovana djelom
ili propustom tog sluZbenika poc¢injenim bilo u namjeri da se izazove
Steta bilo bezobzirno i sa svijes3éu (znanjem) da bi iz toga
vjerojatno mogla proizac¢i 3Steta.

CLAN 5.

Vozar se moze odre¢i svih ili jednog dijela svojih prava i1
oslobodenja ili povecati svoju odgovornost i obveze predvidene ovom
konvencijom, ali pod uvjetom da ovo odricanje, odnosno povecanije,
bude u teretnici koja se izdaje krcatelju. Ni jedna odredba ove
konvencije ne primjenjuje se na brodarske ugovore, ali ako su bile
izdane teretnice u slucaju postojanja brodarskog ugovora,
podvrgavaju se uvjetima ove konvencije. Ni jedna odredba ovih
pravila ne sprecava da se u teretnicu unese bilo koja dopuStena
odredba u vezi sa zajednic¢kom havarijom.

CLAN 6.

Bez obzira na odredbe prethodnih ¢&lanova, vozar, zapovjednik
broda, agent vozara i krcatelj mogu u pogledu bilo koje odredene
robe sklopiti ugovor s bilo kakvim uvjetima koji se ticu
odgovornosti i obveza vozara za tu robu, kao i prava 1 oslobodenja
vozara u pogledu te iste robe ili njegovih obveza u odnosu na
sposobnost broda za plovidbu — u mjeri u kojoj se takav sporazum ne
protivi javnom poretku — i1ili u pogledu brige i paZnje osoba koje su
u njegovoj sluzbi ili njegovih agenata u odnosu na ukrcavanije,
rukovanje, slaganje, prijevoz, c¢uvanje robe, staranje o njoj i
iskrcavanje robe koja se prevozi morem, pod uvjetom da u tom slucaju
nije bila izdana teretnica i1 da su uvjeti postignutog sporazuma
uvrsSteni u priznanicu koja nec¢e biti prenosiva i u kojoj je ta
neprenosivost naznacena.

Svaki na taj nacin zakljucleni ugovor imat ¢e puni pravni ucinak.

Medutim, ovaj &lan se ne primjenjuje na redovne trgovacke terete
koji se prevoze u toku redovnog trgovackog poslovanja, veé samo na
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druge prevoze, kod kojih narav i stanje dobara koja se trebaju
prevesti, i okolnosti, odredbe i uvjeti pod kojima se prevoz treba
vr$iti, opravdavaju poseban sporazum.

CLAN 7.

Ni jedna odredba ove konvencije ne sprecdava vozara ili krcatelja
da uvrste u ugovor sporazume, uvjete, rezerve ili oslobodenja, koji
se odnose na obveze 1 odgovornosti vozara i1 broda za gubitak ili
osSteéenje robe, za c¢uvanje, staranje i1 rukovanje, prije ukrcavanja i
poslije iskrcaja iz broda kojim se roba prevozi morem.

CLAN 8.

Odredbe ove konvencije ne mijenjaju ni prava ni obveze vozara
Sto proizlaze iz bilo kojeg vaZeéeg zakona koji se odnosi na
ogranicenje odgovornosti vlasnika pomorskih brodova.

CLAN 9.

Ova Konvencija ne dira u odredbe medunarodnih konvencija ili
nacionalnih zakona o odgovornosti za nuklearne 3tete.

CLAN 10

Odredbe ove Konvencije primjenjivat ¢e se na sve teretnice koje
se odnose na prijevoz robe izmedu luka dviju razlic¢itih drZava kada
Jje:

a) teretnica izdana u drzZavi ugovornici,

b) prijevoz zapoceo u luci drzave ugovornice,

c) teretnicom predvideno da se ugovor ravna po odredbama ove
Konvencije ili zakonodavstva koje te odredbe primjenjuje, odnosno
daje im snagu bez obzira na drzavnu pripadnost broda, vozara,
krcatelja, primaoca, ili bilo koje druge zainteresirane osobe.

Svaka ¢e drZava ugovornica, primjenjivati odredbe ove Konvencije
na spomenute teretnice.

Ovaj ¢lanak ne dira u pravo drZzave ugovornice da primijeni
odredbe ove Konvencije na teretnice koje nisu obuhvac¢ene prethodnim
stavcima.
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HASKIH PRAVILA | PROTOKOLA

Brojevi oznacuju ¢lanove, u zagradama stavove i toCke.
Dodatak HVP68 uz naprijed navedene brojeve oznacuje
Protokol 1968 a SDR79 oznacuje Protokol 1979.

Agent, 3(3), 3(6),. 3(7), 4(2)(1), 4(2)(q), 4(3),
4(5)(3),, 4(5)(g)HVP6S , 4(6) , 6
Ambalaza, vidi Pakovanje

Brod, 1(a), 1(d), I(e), 3, 3(6)(4), 3(6)(4)HVP6S,
3(7), 3(8), 4(1), 4(2), 4(2)(a) 4(3), 4(5),
45)4),

4(5)(a)SDR79.4(5)(e)HVP68. 4(5)(h).HVP6S,
4(6). 6, 7,

8,9, 10HVP6S,

Brodar, 4(1), 4(5)(a)HVP68

Brodarski, 1(b), 5(1)

Broj, 3(3), 3(5), 3(6)

Bruto-tezina, 4(5)(a)HVP68, 4(5)(a)SDR79
Burzovni, 4(5)(B)HVP68

Cijena, 4(5)(B)HVP68

Citljiv, 3(3)

¢lanica, 4(5)(C)SDIi79
Cuvanje, 2, 3, 3(6), 4(1), 6. 7
Cuvati, 3(2)

Datum, 3(7)

Definirati, 4(5)(C)SDR79
Deponiranje, 4(5)(D)SBS79
Depozitar, 4(5)(D)SI>R79
Devijacija; vidi ; Skretanje
Dio, 3, 4(1), 4(3), 5(1)

Djelo, 4(2)(a), 4(2)(f), 4(2)(1), 42)(q)
Djeloimiéni, 4(2)(j)

Dobro, 1(c), 4(2)(1), 4(4)

Dogadjaj, 3(6)(4)HVP68, 4(2)(e)
Dokaz, 4(1), 4(2)(q)

Dokazati. 3(4), 3(6), 4(2)(q), 4(5)(2),
4(5)(e)HVP68

4(5)(HHHVP68 , 4-BIS4

Dolazak, 9

Domac¢i, 4(5)(S)SDR79, 9
Dopustati, 4(5)(D)SDR79
Dopusten, 3(4)HVP68

Dosudjen, 4(5)(D)HVP68
Dovesti, 3, 4(1)

Dozvoljen, 5(2)

Dozvoljena klauzula 7,

Drzava, 4(5)(D)SDI179, 10HVP68
Drzava-ugovornica, 9, 10
Drzavani, I0HVP68

Dug; 9

Dugovati , 4(5)(B)HVP66
Duzan, 3, 3(3), 3(5), 4(1), 4(2)(p)
Duznik, 9

Duznost, 3(8)

Eksplozivan, 4(6)

Fino¢a, 4(5)(D)HVP6S.
4(5)(IN)SBR79
Fond, 4(5)(D)SDR79

Index-Ha5ka Pravila






Ivkovi¢, Haska/Visbi pravila, Priruénik
Franak, 4(5)(a)HVP66,

4(5)(D)HVP68

Funta, 4(5), 9

Godina, 3(6)(4). 3(6)(4)HVP68

Gradjanski, 4(2)(1])

Granlca, 4(5)(D)SDR79

Crani¢ni, 4(5)(a)HVP68, 4(5)(a)SDR79, 4-BIS3
Grupiranje, 4(5)(C)HVP68

Gubitak, 3(5), 3(6), 3(6)(2), 3(6)(4), 3(6), 3(8),

4(1), 4(2), 42)(1), 4(4), 4(2)(q), 4(5), 4(5)(4),
4(5)(a)HVP68, 4(5)(a)SDR79, 4(5)(h)HVP68 , 4-BISI ,
7

Havarija, 4(6) , 5(2)
Hladionica, 4(1)
Hladnjaca, 3

Imaoc, 1(b)

Ime, 3(7)

Indosanent vidi; Nalede

Iskljucenje, 4(2)(q)

Iskrcaj, 3(2), 3(6), 4(6) , 6; 9

Iskrcan, 4(5)(B)HVP68

Iskrcati, 4(6)

Iskrcavanje, I(e), 2, 7

Ispostavljen, 1(b)

Isprava, 1(b), 3(7), 4(5)(D)SDR79,
Ispravno: 3, 4(1)

Istek, 3(6)-BIS

Istina. I(c)

Istovariti, 4(6)

Istovjetnost 3(3)

Izazvati, 4(5)(e)HVPG68 , 4-BIS4
Izdati, 3(3)

Izdavati, 5(1)

Izdan, 1(b); 3(7), 5(1), 6, 10, 10HVP68
Izdati. 3(7)

Izdavanje, 3(7)

Izgled, 3(3)

Igubljen, 4(5)(a)HVP68. 4(5)(a)SDR79
Izjava, 4(5)(a)HVP68, 4(5)(a)SDR79, 4(5)()H)HVP6S ,
4(5)(h)HVP68

Izjaviti, 4(5)(D)SDE79

IZNOS, 4(5), 4(5)(3), 4(5)(a)HVP68, 4(5)(a)SDR79,
4(5)(B)HVP68;  4(5)(D)HVP68,  4(5)(D)SDK79,
4(5)(g)HVP68 , 4-B1S3

Izrazen, 4(5)(D)SDB79

IZracunat, 4(5)(B)HVP68

Izraz, 4(5)(B)SCR79

Izvrsiti, 3(3), 3(6)

Javni, 4(2)(f), 6
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Jedinica, 4(5), 4(5)(2)HVP6S, 4(5)(a)SDR79,
4(5)(C)HVP68, 4(5)(D)HVP68, 4(5)(D)SDR79, 9

Karantenski, 4(2)(h)

Kilogram, 4(5)(a)HVP68, 4(5)(a)SDR79

Klauzula, 3(8)

Koleto, 3(3), 3(6), 4(5), 4(5)(a)HVP68, 4(5)(a)SDR79,
4(5)(C)HVP68

Kolic¢ina, 3(3), 3(5)

Komad, 3(3)

Komercijalna krivnja vidi kod : Upravljanje (brodom)
Konvencija, 3(8), 4(4), 4(5)(D)SSR79, 4-BISI , 4-BIS2
,4-BIS3 , 5(1), 7, 8,9, 9-HVP6B, 10, 10HVP68

Krist, 3(8), 4(2)(q)

Koristiti, 4(5)(e)HVP6S , 4-BIS2 , 4-BIS4

Krcan, 1(c)

Kcanje, 2, 3(3), 4(6)

Krcatelj, 1(a), 3(3), 3(5), 3(7), 4(2)(1), 4(3),

4(5), 4(5)(3), 4(5)(4), 4(5)(a)HVP68, 4(5)(a)SDK 79,
4(5)(g)HVP6S , 4(5)(h)HVP6S , 4(6) , 5(1), 6, 7,
10HVP68

Kreati, 3, 3(2), 4(1)

Krivnja, 3(8), 4(2)(b), 4(2)(q), 4(3)

Krivo, 4(5)(4)
Krsenje, 4(4)
Kvaliteta, 4(5)(B)HVP68

Lazan, 4(5)(h)HVP68
Ledenica, 3, 4(1)
Luka, 3(6), 3(7), 9, IOHVP68

Mana, 4(2)(«)

Medjunarodni, 4(5)(D)SBR79, 9-HVP68
Metoda, 4(5)(1))S)R79

Miligram, 4(5)(D)HVP68, 4(5)(D)SDR79
Mjera, 4(2)(g)

Mjesec.. 3(6)-BIS

Mjesto, 4(5)(B)HVP68

Mogucénost, 3(3)

Monetarni, 4(5)(D)SM79

More, 1(b). I(d), 2, 4(2)(1), 4(4), 6, 7
Mornar, 4(2)(a)

Nacionalni, 4(5)(D)HVP68, 9-HVP68
Najvisi, 4(5)(3), 4(5)(g)HVP68
laknada, 3(5), 4-BISI

Nalaz, 3(3)

Naledje, 6

Namjera, 4(5)(¢)HVP68 , 4-BIS4
Naredba 4(2)(g)



Narod, 4(2)(g)

Naruditelj, 1(a)

Naslov, 1(b), 4(6)

Nastali, 4(2)(«)

Nastalo, 3(8), 4(1)

Nastati, 3(5), 4(1), 4(2), 4(3), 4(6)
Navedeni, 2, 3(3), 4(5)(B)SDR79
Navigacija, greska 4(2)(a)
Navoditi, 1(c)

Nacin, 3(3), 3(5), 3(6), 3(8), 4(5)(D)SBR79, 6
Neskodljiv, 4(6)

Naznacen, 6

Naznacenje, 3(7)

Naznaceno, 3(7), 4(5)(C)HVP68
Naznaditi, 3(7), 4(5), 4(5)(a)HVP6S,
4(5)(a)SDR79

Nedostatak, 4(2)(p)
Nedovoljno, 4(2)(n)
Nedovoljnost, 4(2)(0)
Neispunjenje. 3(8)

Nemir, 4(2)(E)

Nepaznja, 3(8), 4(2)(a), 4(3)
Neposredno, 4(6)

Nepostojeci. 3(8)
Neprenosivost, 6

Neprijatelj. 4(2)(f)
Neprimjerenost; 4(2)(o)
Nesposobnost, 4(1)N
Netacnost, 3(5)

Neskodljiv, 4(6)

Nezavijen, 3(3)

Nezgoda, 4(2)(c)

Nstavi, 12

Novac. 9

Nov¢ani, 4(5)(D)SDR79, 9
Nuklearni, 9-HVP68

Obaveze, 2, 3(5), 3(8), 4(6) , 5(1),6,7, 8
Obavezuje, 4(5)(H)HVP68

Obavijest, 3(6)

Obavjestavati, 4(5)(C)SDR79
Obavjesten, 3(6)-BIS

Obavjestenje, 3(6)(2), 3(6)(3)

Objekt, 1(d)

Obracun. 4(5)(D)SDR79

Obrac¢unavati, 4(5)(D)SBR79
Obracunski, 4(5)(a)SDR79, 4(5)(C)SDR79
Obuhvacati, 1(e)

Obuhvacen, 10HVP68

Obustava, 4(2)(j)

Obzir 6. I0HVP68

Ocitovaaje; 4(5),, 4(5)(2)
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Ocitovati se, 4(5)(4)

Odgovarati, 4(1), 4(5)(a)SDR79, 4(5)(D)SDR79, 4(6)
Odgovarajucl, 4(5), 4(5)(g)HVP68

Odgovorni, 4(2), 4(4), 4(5), 4(5)(4), 4(5)(a)HVP68,
4(5)(h)HVP68 , 4(6)

Odgovoraost, 2, 3(5), 3(6)(4), 3(6)(4)HVP6S, 3(8),
4(2)(q), 4(5), 4(5)(4), 4(5)(D)SDR79, 4(5)(e)HVP6S ,
4(5)(h)HVP68 , 4-BIS1, 4-BIS2, 5(1), 6, 7, 8, 9-
HVP68

Odnos, 1(b), 4(5)(D)SDR79, 4(5)(h)HVP68 , 6, 7, 8,
10HVP68

Odredba, 2, 3(6)(4)HVP68, 4(1), 4(5)(D)SDB79, 4-
BIS4, 5(1), 5(2), 6, 7, 8, 9-HVP68, 10, I0OHVP68
Odrediti, 4(5)(D)SDR79, 4(5)(g)HVP68

Odredjen, 3(6)-BIS, 4(5)(3), 4(5)(D)SDR79,
4(5)(g)HVP68 , 6

Odredjeno, 3(2)

Odredjivati , 4(5)(B)HVP68, 4(5)(D)HVP68
Odre¢i, 5(1)

Odricanje, 5(1)

Odstetni, 3(6)-BIS

Odsteta, 3(5), 4(6)

Ogranicavati, 3(5)

Ogranicenje, 4(2)(h), 4(2)(j), 4(5)(e)HVP68 , 4-BISI
,4-BIS2, 8

Okolnost, *6

Olaksati, 3(6)

Omot, 3(3)

Opasan, 4(6)

Opasnost, 4(2)(c)

Operacija, 4(5)(D)SDR79

Opisan, 3(4), 3(6)

Opci, 3(6), 4(2)()

Opravdavati, 6

Oprema, 3, 4(1)

Osiguranje, 3(8)

Oslobadjati, 3(6)(4), 3(8)

Oslobodjen, 3(6)(4)HVP68

Oslobodjenje, 2, 4(1), 4-BISI , 4-BIS2 , 5(1), 6, 7
Osnova, I(b), 4(5)(I))SDR79

Osoba, 3(5), 3(6), 3(6)-BIS, 4(1), 4(2)(a), 4(2)(q),
4(3), 6, 10HVP68

Osposobiti, 3, 4(1)

Otkriti, 4(2)(p)

Otpustanje, 4(2)(j)

Ovlastenje, 4-BIS4

Ovlasten, 3(6)

Osteden, 4(5)(a)HVP68, 4(5)(a)SDR79

Ostecenje, 3(6), 3(6)(2), 3(6)(4), 3(6), 3(8), 4(1),
42), 42)(«), 42)@- 4(4), 4(5), 454,

Indev-Haska Pravila



Ivkovi¢, Haska/Visbi pravila, Priruinik
4(5)(a)HVP68, 4(5)(a)SDR79, 4(5)(h)HVP68 , 4-BISI ,

7

Ozbiljan, 3(3)

Oznaka, 3(3), 3(5), 4(2)(0)
Oznacavati, 1(d)

Oznacen, 9

Oznacenje, 3(7)

Padati, 4(1), 4(2)(q)
Pakovanije, 4(2)(n)
Paluba, 1(c)

Pazljivo, 3(2)

Paznja, 3, 4(1), 4(2)(p), 6
Pilot, 4(2)(a)

Pismeno, 3(3), 3(6), 3(6)(3)
Pitanje, 4(5)(D)SDR79
Placanje, 9

Plovidba, 3, 4(1), 4(2)(a), 6
Plovni, 1(d), 4(2)(c)
Pobijati, 4(5)(3), 4(5)(HHVP68
Pobuna, 4(2)(1)

Podatak, 3(5), 3(7)
Podrucje, 4(5)(D)SBR79
Podstava.. 4(5)(D)SDR79
Podvrgavati, 5(1)

Pogibelj, 4(2)(c)

Pogled, 2, 4(5)(D)SDR79. 5(2), 6
Pogodba, 3(8), 6

Pojedini, 4(5)(D)SDR79
Pokusaj, 4(2)(1), 4(4)
Pomorski, 8

Popuniti, 3, 4(1)

Pocetak, 3(3)

Poredak, 6

Posada, 3, 4(1)

Poseban, 4(2)(«); 6
Posebno, 4(5)(D)SDR79
Poslovanje, 6

Posredno, 4(6)
Postignut, 3(6)(4)HVP68
Postojati, 4(5)(D)SDR79, 5(1)
Potreban, 3(3)

Potrebno, 3(6)(3)
Povecanje, 5(1)

Povecati, 5(1)

Povlastica, 4(5)(e)HVP68
Povod, 3(6)(4)HVP68
Pozar, 4(2)(b)

Pocetak, 3

Pocevsi, 1(b)

Pocinjen, 4(5)(e)HVP6S , 4-BIS4
Pozivati, 4(1), 4-BIS2

Pravo, 2, 3(5), 3(7), 4(5)(D)SDR79, 5(1), 6, 8, 9,
10HVP68

Pravilo, 5(2)

Pravni, 6

Predaja, 3(6)

Predavati, 3(6), 3(6)(2), 3(6)(4)

Predan, 3(6)(4), 3(6)(4)HVP68

Predati, 3(6)

Predmet, 1(c), 4-BISI

Predmjeva, 4(5)()HVP68

Predpostavka, 3(4)

Predstavljati, 3(3), 3(7)

Predstavnik, 4(2)(i)

Predvidjen, 4(5)(D)SDR79, 4-BISl , 4-BIS3 , 5(1)
Predvidjeno, 4(1), 4(5)(C)HVP68, 10HVP68
Pregled, 3(6)

Prelaziti, 4(5)

Prenesen, 3(4)HVP68

Prenositi, 6

Preracunavati, 4(5)(D)SBR79
Preracunavanje, 4(5)(D)SCR79

Prethodni, 3(6)-BIS, 4(5)(D)SDR79, 6, 10HVP68
Prethodni, 3(7)

Pretpostavka, 4(5)(2)

Pretpostavljati, 3(6)

Pretpostavljeni, 3(6)

Pretrpiti, 4(3)

Pretvaranje, 4(5)(B)SDR79

Pretvoriti, 9

Preuzeti, 3(4)

Preuzitanje, 3, 3(3). 3(6), 3(6)(3), 4(1)
Prevesti, 6

Prevezen, 6

Previdjen, 3(6)-BIS

Prevoziti, 3(2), 6

Prevoz, 1(c), 3(2), 7

Pridonijeti, 4(2)(q)

Pridrizavati se, 9

Prijevoz, 1(a), I(b), 1(c), 1(d), 1(e), 2, 3, 3(5),
3(6), 3(8), 4(1), 4(4), 4-BIS1, 6, 10BVP68
Prilika, 3(3), 4(5)(D)SDR79

Primalac, 3(6), 10HVP68

Primiti, 3(3), 3(7)

Primjeniti, 4(5)(1))SDR79, 10HVP68
Priijenjivati, 1(b), 4(5)(a)HVP68, 4(5)(a)SDR79,
4(5)(D)SDHR79, 4-BISI, 5(1), 6, 8, 10, 10HVP68
Primjena, 4(5)(D)SDR79

Primjerno, 3, 4(1)

Prinuda, 4(2)(g)

Pripadnost, I0HVP68

Pripravni, 4(1)
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Priroda, 3(6), 4(2)(«). 4(5), 4(5)(4), 4(6) , 6
Pristati, 4(6)

Pristanak, 4(6)

Pristupanje; 4(5)(D)SDR79

Priuzdrzaj, 2

Priznanica, 6

Produien, 3(6)(4)HVP68

Pmjena, 4(5)(D)SDR79

Propisan, 3(6)

Propust, 4(1), 4(2)(a). 4(2)(1), 42)(q),
4(5)(e)HVP68 , 4-BIS4

Protest, vidi Obavjest

Protim, 6

Protivno, 3(4), 3(6), 4(5)(2), 4(5)(HHVP68
Protudokaz, 3(4)HVP68

Proazrokovan, 4(2)(b)

Prouzrocen, 4(5)(e)HVP6S , 4(5)(h)HVP6S , 4-BIS4
Provjeravanje, 3(6)

Provjera, 3(3)

Prvobitni, 3(7)

Put, 4(1)

Putovanje, 3; 3(3)

Ratifikacija, 4(5)(D)SDP79

Ratni, 4(2)(e)

Razliciti, 4(5)(g)HVP6fi , 4(5)(3), 10HVP68
Razlog, 3(3), 4(2)(j)

Sazuaan, 3(3), 3(6), 4(4)

Bedovan, 3(3), 6

Regresni, 3(6)-BIS

Secenica, 4(5)(D)SDR75

Rezem, 3(6)(4)HVP68, 7

Rezultat, 4(5)(D)SDP,79

Roba, 1(b), 1(c), 1(d). 1(e), 2,. 3, 3(2), 3(3). 3(4).
3(6), 3(6)(3), 3(6)(4), 3(6)(4)HVP6S, 3(6). 3(7),
3(8), 4(1), 42)(1), 42)(»), 4(5), 4(5)4),
4(5)(a)HVP68.  4(5)(a)SDR79,
4(5)(C)KVP68, 4(5)(h)HVP6S , 4(6) , 4-BISI , 6, 7, 9,
10HVP68

Rok, 3(6)(2), 3(6)(4), 3(6)(4)HVP68, 3(6)-BIS
Rukovanje, 2, 6, 7

Rdovati, 3(2)

Sadrzati, 3(3), 3(7)
Saglasnost, 3(4)
SaDduk, 3(3)

Sila, 4(2)(d)

Siltei. 9

Sliladiste, 3. 4(1)
Sklapati, 1(a)

4(5)(B)HVP6S.
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Sklopiti, 6
Skretanje, 4(4)
Skriven, 4(2)(«), 4(2)(p)
Slaganje, 2. 6
Slagati, 3(2)
Slucaj, 3(3), 3(6)(4), 3(6)(4)HVP68, 3(6), 4(5),
4(5)(4), 4(5)(a)HVP68, 4(5)(a)SDR79,
4(5)(C)HVP6S,
4(5)(D)SDR79, 4(5)(h)HVP6S , 4-BIS3 , 5(1), 6
Sluzbenik, 4-BIS2 , 4-BIS4
Sluzba, 4(2)(a), 4(2)(q), 4(3), 6
Swatrati, 3(5), 3(7), 3(8), 4(4), 4(5)(C)HVP68, 5(2)
Snaga, 8, I0HVP68
Snositi, 2
Spasavanje, 4(2)(1). 4(4)
Spor, 3(6)-BIS, 4(5)(D)HVP68S, 4(5)(B)SDR79
Sporazm, 3(6)(4)HVP68, 3(8), 4(5)(g)HVP68 , 6, 7
Sporazuijeti, 4(5)(3)
Sposoban, 3, 4(1)
Sposobnost, 6
Sprecavati, 5(2), 7
Sredstvo, 4(5)(C)HVP68
Stanje, 3, 3(3), 3(6)(3), 4(1), 6
Staranje, 2, 6, 7
Starati, 3(2)
Sterlinga, 4(5), 9
Stranka, 3(6)(3), 3(6)(4)HVP68
Stvara, 4(5)(2), 4(5)()HVP68
Stvarati, 3(4)
Stvar, 1(c)
Stvaran, 4(5)(D)SDR79
Stvarni, 3(6)
Sud, 3(6)-BIS, 4(5)(D)HVP68, 4(5)(D)SBR79
Sudski, 4(2)(g)
Suglasno, 4(5)(B)HVP68
Suglasnost, 4(1)
Suanja, 3(3)
Svijesno, 4(5)(h)HVP68, 4(5)(4)
Svijest, 4(5)(e)HVP6S , 4-BIS4
Svojstvo, 4(6)
Svota, 4(5), 4(5)(3), 9
Svrha, 3(7)

Steta, 3(5), 4(1), 4(5)(e)HVP68 , 4(6) , 4-BIS4 , 9-
HVP68
fitrajk, 4(2)(j)

le¢aj, 9

Teret, 1(b), 1(c), 3(6)(4)HVP68, 4(1), 4(2)(q),
4(5)(a)HVP68, 4(5)(a)SDR79, 4(6) , 6

TeretDica, 1(b), 3(3), 3(4), 3(4)HVP68, 3(6), 3(7),
4(5), 4(5)(2), 4(5)(4), 4(5)(a)HVP68, 4(5)(a)SDR79,






4(5)(C)HVP68, 4(5)(HHVP6S , 5(1), 5(2), 6, 10,
10HVP68

Tezina, 3(3), 3(5), 4(2)(»)

Tisu¢nina, 4(5)(D)SDB79

Tocka, 3(4), 4(5)(3); 4(5)(HHVP68 , 4(5)(g)HVP68
TOCNO, 3(3)

Toc&nost, 3(5)

Transakcija, 4(5)(D)SM79

Trenutak, 4(5)(D)SDR79

Trgovacki, 6

Trosak, 3(5), 4(6)

Trzni, 4(5)(B)HVP6B

Tuzba, 3(6)(4), 3(6)(4)HVP68, 3(6)-BIS, 4-BISI ,
4-

BIS2

Ugovor, I(a), 1(b), I(c), 2, 3(5), 3(6), 3(8), 4(4),
4(5)(B)HVP68, 4-BISl, 5(1), 6, 7, L0HVP68
Ugovoren, 4(5)(3), 4(5)(g)HVP68 , 4-BISI
Ugovornica, lOHVP68
Ukreaj, 1(e), 3(5).. 3(7), 4(5), 4(5)(a)HVP6S,
4(5)(a)SDR79, 4(6) , 7
Ukrcan, 3(7), 4(6)
Ukrcavanje, 6
Ukupan, 4(5)(B)HVP68
Umanjen, 3(8), 4(2)(n)
Unesen, 5(1)
Unijet, 4(5)(a)HVP68, 4(5)(a)SDR79,
4(5)(HHVP68
Unijeto, 4(5), 4(5)(2)
Unosenje, 5(2)
Uobicajen, 4(5)(B)HVP68
Uodljiv, 3(6)(2)
Upaljiv, 4(6)
Upotreba, 4(1)
Upotrebljavati, 1(d), 9
Upotrijebiti, 3, 4(1)
Upravljanje, 4(2)(a)
Uredno. 3(2)
Uslov, 5(1), 6. 7
Ustupati, 3(8)
Utisnut, 3(3)
Utvrditi, 3(6)(3)
Utvrdjen, 4(5)(D)SDR79
97

Utvrdjivanje, 3(3)

Uvjet, 3(7), 4(5)(g)HVP68
Uvrstiti, 7

Uvrsten, 6

Uzivati, 2

Ucinak, 6

U¢initi, 3, 4(1), 4(6)
Ucinak, 3(8)

Uzrok, 4(2)(q), 4(3)
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Valuta, 4(5), 4(5)(D)HVP6S, 4(5)(D)SDE79
Vanugovoran, 4-BISI

Vidljiva mana , 4(3)

Vladar, 4(2)(g)

Vlasnik, 1(a), 4(2)(i), 8

Vlast, 4(2)(g)

Vlastiti, 4(2)(>), 4(2)(q), 4(5)(D)SDR79, 9

Voda, 3(6)-BIS, 4(2)(c), 4(5)(D)HVP68

Vozar, 1(a), 1(b), 2, 3, 3(2), 3(3), 3(4), 3(5),

3(6), 3(6)(4), 3(6)(4)HVP68, 3(6). 3(7), 3(8), 4(1),
4(2), 4(2)(a), 4(2)(b), 4(2)(q), 4(3). 4(4), 4(5),
4(5)(2),  4(5)3), 4(5)4), 4(5)(2)HVP6S,
4(5)(a)SDR79, 4(5)(e)HVP68 , 4(5)(H)HVP6S

4(5)(g)HVP68 , 4(5)(h)HVP6S , 4(6) , 4-BIS1 , 4-
BIS2

,5(1),6,7,8, IOHVP6S

Vozarev, 4(5)(3), 4(6) , 4-BIS2 ,6

Vrijednost, 4(5), 4(5)4), 4(5)(a)HVP68,
4(5)(a)SDR79, 4(5)(B)BVP6S,
4(5)(B)SBR79.

4(5)(h)HVP6S , 9

Vrijeme, 1(e), 4(5)(B)HVP68

Vrsta, 1(c), 4(5)(a@)HVP68, 4(5)(a)SBR79,
4(5)(B)HVP68, 4(5)(h)HVP6S , 4(6)

Vucenje (pravo), 4(5)(C)SDR79

Zahtijev, 3(3), 3(6)-BIS, 3(7)

Zainteresirani, 10HVP68

Zajamciti, 3(5)

Zajednicki, 3(6)(3), 4(6) , 5(2)

Zakljucen, 6

Zakon, 3(6)-BIS, 4(5)(D)HVP6S, 8, 9, 9-HVP68
Zakonodavstvo, I0HVP68

Zaliha, 3, 4(1)

Zamjena, 4(5)(D)HVP68

Zaokruzen, 9

Zapljena, 4(2)(g)

Zapovjednlik, 3(3), 3(7), 4(2)(a), 4(5)(3),
4(5)(g)DVP68 , 4(6) , 6

Zapremina, 4(2)(»)

Zastara 3(6)(4), 3(6)(4)HVP68

Zlato, 4(5)(D)HVP68, 4(5)(D)SDR79, 9
Zlonamjeno, 4(5)(e)HVP68 , 4-BIS4

Znanje, 4(6)

Ziiacenjfl, 4(5)(D)SDR79

zivotinja, 1(c)
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Protokol 1968 1 Protokol 1979
(NN br.3/1995)
000000000000000000000000000000000

INDEX

A

AZENT ..eeviieieiieeie et 4(5)(), 4(5)(g)
B

bezobzirmo .......cccoeeerereennne. 4(5)(e), 4-BIS(4)

brod......cccceeeeennne. 3(6), 4(5)(a), 4(5)(e), 4(5)(h)

DIULO .o 4(5)(a)

DUIZOVNA ...c.vvievieeiieieeieeiecre e 4(5)(b)
C

CLENA oottt 4(5)(b)
C

ClaniCa.......ceevveerieeriierie e 4(5)(d), 10
D

deponiranje.........ccceeeeveeeveeereveenneenns 4(5)(d), 10

djelo i 4(5)(e), 4-BIS(4)

dobra Vjera........cceeevveviienierierieereeee e 3(4)

dogadaj .....coveeeiieieen 3(6)

domaca valuta...........ccceeevvveereennens 4(5)(d), 10
G

godine dana ..........ccoeeeeiienienineeeeee, 3(6)

graniéni izZnos ..........ceveeeeveene 4(5)(a), 4-BIS(3)

GIUPITANE .vvevveereeereereereeseeeseresereeveenes 4(5)(c)

gubital......ccooevereiieieeeee, 4(5)(a), 4(5)(h)
|

ISKICAN .o, 4(5)(b)

1ZGUDLIEN ... 4(5)(a)

1ZJAVA oot 4(5)(a), 4(5)(H)

iznos 4(5)(a), 4(5)(b), 4(5)(f), 4(5)(g), 4-BIS(3)
J

jedinica.................. 4(5)(a), 4(5)(c), 4(5)(d), 10
K

Kilogram ........cccoevevveenieniecreere e 4(5)(a)

0] (<o S 4(5)(a), 4(5)(c)

KONEJNET ... 4(5)(c)

koristiti ........ccveeee.. 4(5)(e), 4-BIS(2), 4-BIS(4)

krcatelj...... 4(5)(a), 4(5)(D), 4(5)(g), 4(5)(h), 10

L
lazna izjava ......ccceeeeeeieeeciieeee e 4(5)(h)
1€X CONTACTUS ... 10
Ivaliteta ......c.ccoevveeeeeeieiiieieeeeeeeeee e 4(5)(b)
M
100F:1 1 USSR 4(5)(D), 4(5)(g)
10111104 - TS 4(5)(d), 10
N
NAJVIST.eeeiiiieieie et 4(5)(D), 4(5)(g)
naknada..........cccoeeeeiievienieeeeee, 4-BIS(1)
J1E0001 <) ¢ AR 4(5)(e), 4-BIS(4)
NAZNACTL .veeevvveeeireeeiieeieeeree e e e eeneas 4(5)(a)
(0)
obracunska............cceeeenenne 4(5)(a), 4(5)(d), 10
obracunska jedinica ...........cccecueeuene 4(5)(d), 10
obracunske............cceeuveenne. 4(5)(a), 4(5)(d), 10
0dgovarajuli .......cccceevverrennnennn, 4(5)(D), 4(5)(g)
0dZOVOTan .......oevveeiieriieeieeie e 4(5)(a)

odgovornost 3(6), 4(5)(d), 4(5)(e), 4-BIS(1), 4-
BIS(2), 9, 10

OdStetNi....ecvieiieiieciie e 3(6-BIS)
0graniCenje.......cceerveeecvveennnennn 4(5)(e), 4-BIS(1)
OPETACT]A.ueveeereenriereesieesieeseresreseneans 4(5)(d), 10
0SlobOdeNi......ceevieiieciecieee e, 3(6)
P
paleta......ccoeevieeiiieieee e 4(5)(c)
PODIJALL oo 4(5)(H)
posebno pravo vucenja .................... 4(5)(d), 10
pOVIlastiCa.......cccveercieeeiieeie e 4(5)(e)
PIEdan .....coovveevieiieiieeeeere e 3(6)
PIENESEIN ...eeneeeeiieeeieeeieeeeteeeieeeeneeeeereeenes 3(4)
preracunavati.........coeceeeeeeeveenveenneenes 4(5)(d), 10
Pretpostavka.......cveeveereereeneeeie e 4(5)(H
PIetvaranje .........oceeeeveevveerveereeenenennns 4(5)(d), 10
PIijEVOZ ZAPOCEO ..eevneeeeieiieeieeieeieeeiee e 10
Pripadnost ........cccvveeviiieeiiieie e 10
PIISEUD eveeviereeieeree e 4(5)(d), 10
PIOPUSE et 4(5)(e), 4-BIS(4)
PIOTIVIIO....vieeiieeiiieeiieeeetee e e e e 4(5)(H)
protudokaz .........ccccceveviiieieniieiene, 3(4)



raspravlja Spor.......ccceeeevveervereennnnns 4(5)(d), 10
ratifikacija.......ccocceeveeiienienienieee 4(5)(d), 10
TAVIA ettt 10
1(e7/<) 02 S 3(6)

roba4(5)(a), 4(5)(b), 4(5)(c), 4(5)(h), 4-BIS(1),
10
o) S 3(6), 3(6-BIS)

slucaj. 3(6), 4(5)(a), 4(5)(c), 4(5)(d), 4(5)(h), 4-
BIS(3), 10

sluzbenik.........cccoceeveenurnncne 4-BIS(2), 4-BIS(4)
] 010 ) U 3(6-BIS), 4(5)(d)
SPOTAZUIN ...eeeeevieereeenireeereeeereesereeeeneensneens 3(6)
Sredstvo Za PrijevozZ......ccceeeveeereeveeveennens 4(5)(c)
STTANKE ..o 3(6)
SVIESt.eeiieiiiiieeie e, 4(5)(e), 4-BIS(4)
S
V] FO U 4(5)(e), 4-BIS(4)
Steta 1ZazZove .....eeeveeeeeveeennenns 4(5)(e), 4-BIS(4)
T
11S) (<] 3(6), 4(5)(a)
LS00 Vo IR 4(5)(a), 4(5)(f)
teretnica izdana...........cccoeeeeeeieeeiiieeiieeeieeeas 10
190163 DTSSR 3(4)
TLZN@ 1o 4(5)(b)
tuzba........... 3(6), 3(6-BIS), 4-BIS(1), 4-BIS(2)
U
L0 1011111 PR 4(5)(b)
UZOVOT.iiieiieiieeiteeteenteeneeesseesneeeseenseens 4(5)(b)
UZOVOTAN ...ceueveeeereeeereeerreenereeeareenereens 4-BIS(1)
UZOVOITICA . .eeuvveereaereaereesreerseesseesseessnensnessnennns 10
181G (T U 4(5)(a)
UKUPAN .o 4(5)(b)
UNESCMN..c.uuvieeirieeerieeireerereeereeenens 4(5)(a), 4(5)()
1000] 03 (o221 1<) 1 HO U 4(5)(b)
\Y%
Valuta ..o 4(5)(d), 10
VJErOjatno......ccverveereverreannenn. 4(5)(e), 4-BIS(4)
AA[S (01 F:12110) D 4(5)(e), 4-BIS(4)
vozar-...... 3(6), 4(5)(a), 4(5)(e), 4(5)(), 4(5)(g),

4(5)(h), 4-BIS(1), 4-BIS(2), 4-BIS(3), 10
vrijednost..4(5)(a), 4(5)(b), 4(5)(d), 4(5)(h), 10
vrijednosti.............. 4(5)(b), 4(5)(d), 4(5)(h), 10
A% 151 ISP 4(5)(a), 4(5)(h)

Z 99
71114 [5OSR 3(6-BIS)
Zalnteresirana 0SODA.........eeeeeeeeeenennn 10
ZaKoNOdavVStVO ......uueeeeeeeeieees 10
zapovjednik.........ccoeveeiieniennnnns 4(5)(H), 4(5)(g)
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TABELA PRIMJENE

Pz /// HPPP
(POKUSAJ)

UPUTA ZA KORISTENJE TABELE

Kolona 1 - broj ¢lanka u Pomorskom Zakoniku 2004

Kolona 2 - naznaka da se Pomorski Zakonik 2004 --- NE KORISTI

Kolona 3 - naznaka da se KORISTI Haska Visby pravila 1924 - 1979.

Kolona 4 - naznaka da se KORISITI Pomorski zakonik 2004

Kolona 5 - uputa na stranice u radu "POMORKI ZAKONIK 2004"-Piran 2005

Kolona 6 - uputa na ¢lanak u ovom radu i u "HASKA I HASKA-VISBI PRAVILA",

Piran 1994

Kolona 7 - uputa na stranicu u radu "HASKA I HASKA-VISBI PRAVILA", Piran 1994

za koji se podaci mogu se naci i na Internetu :

www.mlas.fpp.edu-slo-cclani/ivkovic/files/HASKA -

brojevi stranica ne odgovaraju, ali brojevi <&lanaka
odgovaraju.

NOTA BENE: Cesto je nemoguce odijeliti odredbe HPPP od odredaba PZ, &esto se
ispreplicu, samo su iz jedne odredbe djelomi¢no primjenjljive i sl., pa je potrebno, za
svaki konkretni slu¢aj i primjenu, svakako tekstove usporediti, time da prevagu imaju
tekstovi iz HPPP. zbog odredbe 1. 140. Ustava Navedene su i stranice ¢lanova PZ. 1
ako se taj ¢lan ne primjenjuje ili se samo djelomi¢no primjenjuje.

PZ. | NE DA DA vidirad | NAPOMENA NAPOMENA
¢lan | P.Z.- | HPPP P.Z....| PZ.2004 | vidi ¢lanak vidi stranice u
str. u ovom radu i HP izdanje

u HP-izdanje 1994, str.
1994 c¢l.

1 2 3 4 5 6 7

447 | NE DA 5-7 l/aib 20-45

453 | NE DA 15-16 3/5 116

459 DA 23-24

460 | NE DA 24-33 1/a-c,3,4/1 20-51,64,159

461 | NE DA 33- 1/c; 3/1 45-47; 64 -85

462 DA 33-34

463 DA 34-35

464 DA 35

465 DA 35-37

466 DA 37

467 DA 37

468 DA 38

469 DA 38-39

470 DA 39

471 DA 39-40

472 DA 41-43




473 DA 43-44

474 DA 44-45

475 | NE DA 45-47 3/2 81-98
476 DA 47-49 32 81-98
477 | NE DA 49-51 1/c. 49-51
478 | NE DA 51 3/3/b. 99-108
479 DA 51-52

480 DA 52-53 3/5,4/3

481 DA 53-55 3/5,4/3

482 DA 55-56

483 DA 56-57 3/5,4/3,4/5/h 116,236,273
484 DA 57 4/3,4/5/h 116, 273
485 DA 57

486 DA 58-63

487 DA 63-65

488 DA 65-68

489 DA 68

490 DA 68

491 DA 69

492 DA 69

493 DA 70

494 DA 70

495 DA 71 3/3, 99

496 | NE DA 72-75 3/3 99, €1.500-PZ
497 | NE DA 75 3/7 153, ¢1.500
498 DA 76 3/7 153

499 DA 76

500 DA 77

501 DA 77 3/3 99

502 DA 78-81

503 DA 81

504 DA 82

505 Da 82-86 3/3,3/3/a 99.

506 DA 86

507 --

508 | NE DA 87 3/5 116

509 | NE DA 88 3-4 115

510 DA 90

511 | NE DA 91 3/3,3-4 99,109
512 DA 92 3/7 153

513 | NE DA 95 1/b, 6 38,282
514 | NE DA 95 1/b, 6 38,282
515 |NE DA 97 1/b, 6 38,282
516 | NE DA 97 1/b, 6, 3/3 38,282,99.
517 | NE DA 97 1/b, 6 38,282
518 | NE DA 97 1/b, 6 38,282
519 | NE DA 97 1/b, 6, 3/3 38,282
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537 | NE DA 110-116 | 3-/416 115,262,¢1.538

538 | NE DA 116-119 | 3/6 118-152

539 DA 119

540 DA 119

541 DA 119

542 DA 120

543 | NE DA 120 Ibie 38,58

544 DA 121

545 DA 122

546 DA 122

547 | NE DA 123 1/b, 4/1, 6 38,159,282

548 | NE 130

549 | NE DA 130 4/1 159

550 | NE DA 131-133 | 4/1,4/3 159,236

551 | NE DA 133-135 | 4/2/b 183

552 | NE DA 135 4/1,3/112 159,64,63

553 | NE DA 135-148 | 4/1.12.4/4, 159,63,237.

554 | NE DA 148 4/6, 274

555 DA 149

556 | NE DA 150 4/5/h 246

557 | NE DA 150 4/3 237

558 | NE DA 151 4/3 237

559 DA 151

560 | NE DA 152 4/6 274

561 | NE DA 152 4/6 274

562 DA 153

563 | NE DA 153-158 | 4/5/a; 4/5/c.1f. | 261,264,273.

564 | NE DA 158 4/5/f 273

565 | NE DA 159 4/5/g 273

566 | NE DA 159 4/5/e 269

567 | NE DA 160 4/1;4/2; 159,165
Zakasnjenje ?

568 | NE DA 161 4/5/b; 263

569 | NE DA 162 4/BIS/1.,2.,4. 277-279

570 | NE DA 162 4/BIS/3 279

571 DA 163

572 | NE DA 163-165 | 1/c;1/e;2;3/8;5:7 | 45,58,63,155,
280-282

573 | NE DA 165 3/8;4/BIS/1 153,277.

574 | NE DA 166 4/1;5 159,280

673 | NE DA 198 3/6,3/6-BIS
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ZAKASNJENJE KAO STETA

HaSka pravila sa Protokolima 1968 i 1979, (dalje HPPP), ne
sadrze odredbe glede zakas3njenja, dok Pomorski zakonik (dalje PZ)
ima precizne odredbe o zakasnjenju u ¢l. 547 do 549, te o
oslobodenju od odgovornosti u ¢l. 549., 1 ¢l. 550.st2.

Tako HPPP nemaju odredaba, postavlja se jedno pitanje, koje
moZda 1 ne mora biti bitno. Naime, ako dode do zakaSnjenja,
primjenom PZ. da 1i se onda oslobodenja od odgovornosti, primjenjuju
prema PZ ili pema HPPPP ? Mozew se probati nac¢i rjeSenje u tome da
zapCravo nekih bitnoh razlika moZda i nema. No, da 1li onda u
obrazozZzenju sudske odluke, navoditi jedne ili druge odredbe ? ZPP je
striktan, a stajalidte Ustavnog suda jod striktinije. !

PZ. spominje zakasnjenje i u ¢l. 563. st.l., ¢l. 567.st.2. 1i
3., 1 572.st.2.

U ¢l. 573. koji odreduje o ugovornim ili izvanugovornim
zahtjevima protiv prijevoznika, zakasnjenje se ne spominje, 1
spominje se jedino ostecdenje, manjak i gubitak tereta.

Gore spomenute odredbe nalaze se u PZ. u dijelu koji nosi naslov

" Odgovornost prijevoznika za Stete na stvarima 1 za zakasSnjenje'.
PZ. dakle, kao da ne ubraja zakasSnjenje kao Stetu vec¢ daje za
zakadnjenje posebne odredbe.

Cini se da PZ. pojam "zaka3njenje" ipak uvrstava u pojam
"Stete" Jjer to proizlazi iz odredbe ¢l. 547 gdje se odreduje da
prijevoznik odgovara za Stete zbog o3tecenja, manjka ili
gubitka...... " te za Stetu koja nastane zbog zakaSnjenja u predaji
tereta."

HPPP predstavljaju svakako odredbe o teretnicama, i o
odgovornosti prijevoznika. Postavlja se pitanje da 1i u slucaju
primjene HPPP postoji odgovornost za zakasSnjenje ili ne postoji jer
nema odredaba. ? I zatim, ako postoji na osnovu koje odredbe. ? Ili
drugacCije postavlijen problem: da 1i u sluc¢aju primjene HPPP i
problema zakasnjenja, buduc¢i nema odredaba u HPPP dolazi do
primjene PZ. ?

MisSljenja sam da bi se ipak u sluc¢aju zahtjeva za Stetu koja Je
nastala zbog zakas3njenja moglo i moralo primijeniti odredbe PZ, koje
su u skladu sa op¢im normama transportnog prava. TesSko je naime
zamisliti da zbog toga Sto u HPPP nema odredaba o zaka3njenju, ne bi
prijevoznik bio uopé¢e odgovoran. u slucaju zakasdnjenja u predaji, te
za u meduvremenu nastale umanjene vrijednosti na trzistu ili ako bi
primatelj prodao robu u transportu trecoj osobi-kupcu i bio obavezan
platiti penale radi zakasnjenja.

ZakasSnjenje moZe nastati samo onda ako je ugovoren rok odnosno
ako teret nije predan u primjerenom roku (C¢l. 548).

Zanimljivo je da izgleda da za zakasSnjenje ne vrijedi odredba
PZ. ¢1. 537 1 eventulano odredba ¢l. 538 o rokovima u kojima se mora
staviti prigovor tj. odmah odnosno u roku od tri dana, Jjer PZ navodi

! USTAVNI SUD REPUBLIKE HRVATSKE Broj: U-III-1162/2001, 5. prosinca
2001.
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samo oStecCenje ili manjak, a nema spomena o zakad3njenju. Medutim PZ
odreduje u ¢l. 540. da Stetu prouzrocenu zakasnjenjem mora dokazati
primatelj. Ovu odredbu treba povezati i sa ¢l. 546.st.2.

Isto tako odredbe ¢l. 673 o zastari u st.l. govore o trazbinama,
a u st.5.to¢.1., alineja 2. odreduju za zaka3njenje da pocinje teli
"od dana kad je teret predan'. Dakle, zahtjev zbog zakadnjenja
jeste "trazZbina", ali za nju nema obaveze iz ¢l. 538, Sto moZe biti
i logic¢no ali nije praktic¢no jer prijevoznik ne postaje svjestan da
primatelj prigovara zaka3njeniju. Iako se ovo moZe &initi nevaZnim,
obzirom na odredbe ¢1.567.st.2., kojim je odredeno da za stvari
predane sa zakasSnjenjem, prijevoznik odgovara i1 za oSteéenje stvari
i za daljnju Stetu koja proizade iz zakadnjenja. Ukoliko prijevoznik
nezna, jer nema prigovor, da primatelj namjerava traziti naknadu,
do¢i ¢e u situaciju da mu mozda dan/dva prije godine dana, dode
zahtjev/tuzba 1 prijevoznik ¢e biti u teskoé¢i nac¢i dokaze,
dokumente, svjedoke (recimo c¢lanove posade koji su se iskrcali itd.)
a na osnovu kojih bi eventualno mogao dokazati da nije odgovoran ili
je smanjeno odgovoran, ( ¢l. 549, 550.st2., 556, 563.st.l.,
567.st.2., 570., 572.st.2.). MoZda ne bi bilo bez razloga, da se cCl.
537 1 538, preformulira u pravcu da se odnosi stavljanje prigovora i
za zakas3njenje, moZda ne u roku od tri dana vel Jjedan duzi, ali ne
predugacki rok. Taj bi rok morao biti u PZ. jer HPPP nemaju odredaba
o zakasnjenju.

Op¢enito gledajué¢i u transportnom pravu Steta se dijeli na a).
Stetu na stvari i b). daljnju Stetu. Logic¢no je da se odgovara za
zakasnjenje, Jjer ako se ne bi odgovaralo za zakadnjenje, onda u
slucaju ispravno predanog tereta ne bi bilo odgovornosti. Iz te
odredbe proizlazi da za stvari koje uopée nisu predane, iako je
jedan dio predan sa zakasnjenjem, prijevoznik odgovara samo za Stetu
na stvari. Nadalje, ako je stvar predana sa zakaSnjenjem a uz to je
i oStec¢ena tada prijevoznik odgovara za Stetu na stvari i za daljnju
Stetu.

Problem nije jednostavan, jer se postavlja pitanje, kako je
naprijed spomenuto, da 1li se primjenjuuje oslobodenje od
odgovornosti iz HPPP ili iz PZ. Moze se 3pekulirati pa po¢i od ¢&l.
140. Ustava, pa rec¢i odreedbe o oslobodenju su sastavni dio HPPP i
time imaju vecéu snagu nego PZ., a moZe i: HPPP nemaju odredaba o
zakasnjenju, pa se primjenjuju odredbe iz PZ.

Obzirom na globalizaciju i u pravu, mozda bi bilo bolje
primijeniti HPPP ¢ime bi se vjerojatno postigla ujednacenost u Sirim
okvirima.

Zanimljivo, Hambur$ka pravila imaju odredbe o zakasnjenju i te
odredbe je prihvatio PZ, pa bi bilo svakako modernije stajaliste
primijeniti PZ, koji se povodi za Hamburskim pravilima. Nisam nasao
nasoj judikaturi stajalisSte o tom problemu.

Tlustracije radi navodim stranu doktrinu i judikaturu, koji
takoder ne rjesSavaju ovaj problem.

Vidi HambursSka pravila ¢l. 5.2.

Vidi i Draft Instrument ¢l. 6.4.1.

000000000000000000000000000000000

19. Ritardo e “deviation”

I1 primo problema che si presenta € quello di stabilire quando vi €& un
ritardo nella esecuzione del trasporto e quali ne sono gli effetti. Come e
noto, le Regole dell’Aja-Visby non disciplinano espressamente il ritardo.
Le Regole di Amburgo (art. 5.2) prevedono due alternative: se le parti
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pattuiscono un termine di consegna, vi e ritardo se tale termine non e
rispettato; in mancanza di un termine previsto in contratto vi e ritardo
quando le merci non vengono consegnate entro un termine che potrebbe
ragionevolmente essere richiesto a un vettore diligente, avuto riguardo
alle circostanze di fatto. L’art. 6.4.1 del Draft Instrument riproduce
questa norma, la cuil seconda parte figura peraltro in parentesi quadre in
quanto nessun accordo & stato raggiunto sulla opportunita di adottarla. Da
parte di molti e stato infatti osservato che essa darebbe luogo a
incertezze nella sua applicazione e che se 1l caricatore desidera che la
consegna abbia luogo entro una data specifica, deve dichiararlo e chiedere
1’inserzione nel documento di trasporto di una apposita clausola.

I criteri per accertare la durata del viaggio sono molto complessi.
Nella prima parte della frase viene fornito un criterio generale, e cioe
quello che la durata del viaggio deve essere accertata con riferimento ad
un vettore diligente. Ci si deve chiedere se questo € lo stesso criterio
usato nell’art. 5.4 con riguardo alla navigabilita della nave: se, cioe, la
norma in esame implica un obbligo del vettore di esercitare una “due
diligence” nel compimento del viaggio sotto il profilo temporale cid a sua
volta implica, come si e osservato commentando 1l’art.5.4, un obbligo di
mantenimento della nave in condizioni di navigabilita. In caso affermativo
forse sarebbe opportuno prevedere tale obbligo in modo positivo nello
stesso art. 5.

Tale criterio viene poi qualificato da tre elementi, e cioe

a) 1 “terms of the contract”;
b) le “characteristics of the transport” e,
c) le “circumstances of the voyage”

. 000000000
IL DIRITTO MARITTIMO 2002, str.l.
Francesco Berlingieri - Stefano Zunarelli

O00000000OOOOOOOOOOOOOOOOOOOO0OOO
App. Genova 6 giugno 2002, Ignazio Messina & C. S.p.a. c. Pietro
Trombi - “Jolly" . (neobjavljena).

(3) Nel caso di prolungamento del viaggio il ricevitore il quale
contesta 1l’applicabilita del limite in base all’art. 4 § 5 lett. e)
delle Regole dell’Aja-Visby in relazione ai danni subiti dal carico
(nella specie un’automobile) ha 1’onere di provare la rilevanza
causale del prolungamento del viaggio rispetto al danno ed i fatti
in funzione dei quali occorre valutare la condotta del vettore sul
piano della temerarieta e della consapevolezza del probabile
verificarsi del danno
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DRAFT INSTRUMENT

UNCITRAL - CMI

UPUTA za koriStenje

Medunarodne organizacije nalaze se u fazi pripreme teksta za
pomorske prijevoze t.zv. UNCITRAL DRAFT INSTRUMENT ON THE CARRIAGE
OF GOODS {BY SEA} and other TRANSPORT CONVENTION. Ne ocekuje se
brzi zavrSetak teksta. DRAFT je bio predmet naknadnih sastanaka 1
niza dodatnih prijedloga za nadopunu, izmjenu 1 jasnoéu teksta, pa
tekst koji Je u Priruc¢niku priloZen Dbio Jje predmet iscrpnih
diskusija.

Ipak, tekst Jje dobra, makar samo, ilustracija, modernijeg
teksta sa novijim definicijama ali i sa velikim nizom definicija
pojmova, koji postoje u praksi i1 teoriji a koji nisu bili,
najcesée, niti spomenuti u HasSko-Visby Pravilima. Bas$ zbog toga,
na nekim mjestima, naveo sam upucdivanje na odredeni c¢lanak Draft-
a, koji treba potraziti u originalnom tekstu.

Kako Jje recCeno, DRAFT Jje predmet dodatnih sastanaka 1 niza
dodatnih prijedloga za defincije 1 za Jjasniji tekst.

Isticem da je odrzano zasjedanje United Nations Commission on
International Trade Law, Thirty -seventh session, New York, 14
June - 2 July 2004 i sa njega je objavljen

"Report of Working Group III (Transport Law) on the work of
its twelfth session (Vienna, 6-17 October 2003)", te da je na tom
zasjedanju obilno diskutirano o DRAFT-u (izpis sa Interneta je 51
str.), koji je oznacden kao A/CN.9/544 pa sam samo prekopirao iz
istog neke podatke, koji su mi se ¢inili ingteresantni i koji su
dodani iza teksta DRAFT-a.

0000000000000 0000000000000000000

Usporeduju¢i HPPP i DRAFT, uspio sam, nadam se, nac¢i c¢lanke u
DRAFT-u koji rjesSavaju, manje vide, 1iste odedbe, pa sam to
spomenuo na kraju ¢lanka HPPP u dijelu koji obraduje HPPP.
Medutim, poSto DRAFT odreduje i za pojmove koji nisu bili predmet
HPPP, ¢ini se da HPPP nema odredaba koje se nalaze u DRAFT-u i to
¢l. 2.1,; 4.;4.3.;5.1. - 5.4; 6.3.; 6.4.; 9. -15.

0000000000000 000000000000
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1 DEFINITIONS

1.1 Contract of carriage means a contract under which a carrier,

against payment of freight, undertakes to carry goods wholly or
partly by sea from one place to another.
Carrier means a person who enters into a contract of carriage with
the shipper.
Performing party means a person other than the carrier who
performs, undertakes to perform, or procures to be performed any
of the carrier’s responsibilities under a contract of carriage for
the carriage, handling, [custody,] or storage of the goods, to the
extent that that person acts, either directly or indirectly, at
the carrier’s request or under the carrier’s supervision or
control, regardless of whether that person is a party to,
identified in, or has legal responsibility und the contract of
carriage. The term “performing party” does not include any person
who 1s retained by a shipper or consignee, or is an employee,
servant, agent, contractor, or subcontractor of a person (other
than the carrier) who is retained by a shipper or consignee.
Shipper means a person who enters into the contract of carriage
with a carrier.
Holder means a person who is for the time being in possession of
negotiable transport document and entitled to transfer the rights
embodied in such document.
Consignee means the person entitled to take delivery of the goods
under the contract of carriage or a transport document issued
pursuant to the contract of carriage.
Transport document means a document issued pursuant to the
contract of carriage by the carrier or a performing party that
(a) evidences or contains the contract of carriage, or
(b) evidences the carrier’s or a performing party’s receipt of
goods under the contract of carriage.
Negotiable transport document means a transport document, such as
a bill of lading, that states that the goods are to be delivered
to order, to bearer, or to order of any person named in the
document, and is not prominently marked “non-negotiable” or “not
negotiable.”
Non-negotiable transport document means a transport document that
(a) is prominently marked “non-negotiable” or “not negotiable”, or
(b) states that the goods are to be delivered to a person named in
the document, or
(c) otherwise fails to qualify as a negotiable transport document.

1.10 Freight means the remuneration payable to the carrier for the
carriage of goods under the contract of carriage.
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.11 Goods means the whole or any part of the wares, merchandise and
articles of every kind whatsoever that the carrier or a performing
party received for carriage and includes the packing and any
equipment and container not supplied by or on behalf of the
carrier or a performing party.

.12 Container includes any type of container, transportable tank or
flat, swapbody, lashbarge, or any similar wunit load wused to
consolidate goods, and any equipment ancillary to such unit load.
.13 Right of control has the meaning given in article 11.1.

.14 Controlling party means the person who 1s entitled to exercise
the right of control.

2 E-COMMERCE

Parties involved in the contract of carriage may agree that they

communicate electronically. In such event, if there is an
applicable legal requirement

(i) either expressly or by implication that certain information should

be in writing, or that certain consequences should follow if it is
not, such requirement is satisfied by the transmission, generation
or storage of such information by electronic, optical or similar
means, provided that such information 1is accessible so as to be
usable for subsequent reference;

(ii) for a signature, or that certain consequences should follow if

there is no signature, such requirement of a signature is met in
relation to a data message if an electronic signature is used
which is as reliable as was appropriate for the purpose for which
the data message was generated or communicated, in the light of
all the circumstances, including any relevant agreement.

3 SCOPE OF APPLICATION

.1 The provisions of this Instrument apply to all contracts of
carriage in which the place of receipt and the place of delivery
are in different States if:

(a) the place of receipt specified either in the contract of
carriage or in the transport document is located in a Contracting
State, or

(b) the place of delivery specified either in the contract of
carriage or in the transport document is located in a Contracting
State, or

(c) the actual place of delivery is one of the optional places of
delivery or ports of discharge specified either in the contract of
carriage or in the transport document and is located 1in a
Contracting State, or

(d) the contract of carriage 1is entered into in a Contracting
State or the transport document is issued in a Contracting State,
o

(e) the contract of carriage or the transport document provides
that the provisions of this Instrument or the legislation of any
State giving effect to them are to govern the contract.

3.2 The provisions of this Instrument apply without regard to the

nationality of the ship, the carrier, the performing parties, the
shipper, the consignee, or any other interested parties.
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.1 The provisions of this Instrument do not apply to charter
parties.

.2 Notwithstanding article 3.3.1, if a negotiable transport
document 1is issued pursuant to a charter party, [contract of

affreightment, volume contract, service contract, or similar
agreement,] then the provisions of this Instrument apply to the
contract evidenced by or contained in that document from the time
when and to the extent that the document governs the relations
between the carrier and a holder other than the charterer.

[If a contract provides for the future carriage of goods 1in a
series of shipments, the provisions of this Instrument apply to
each shipment to the extent that articles 3.1, 3.2, and 3.3 so
specify.]

4 PERIOD OF RESPONSIBILITY

.1 Subject to the provisions of articles 4.2 and 4.3, the
responsibility of the carrier for the goods under this Instrument
covers the period from the time when the carrier or a performing
party has received the goods from the shipper in the place of
receipt until the time when the goods are delivered by the carrier
or a performing party to the consignee in the place of delivery.

.2 The time and location of receipt of the goods is the time and
location as agreed in the contract of carriage or, failing any
specific provision relating to the receipt of the goods in such
contract, the time and location that is 1in accordance with the
customs or usages in the trade or at the place of receipt. In the
absence of any such provisions in the contract of carriage or of
such customs or usages, the time and location of receipt of the
goods 1is when and where the carrier or a performing party actually
takes custody of the goods.

4.1.3 The time and location of delivery of the goods is the time and

4.

1

location as agreed in the contract of carriage, or, failing any
specific provision relating to the delivery of the goods in such
contract, the time and location that is in accordance with the
customs or usages in the trade or at the place of destination. In
the absence of any such specific provision in the contract of
carriage or of such customs or usages, the time and location of
delivery shall be the discharge or unloading of the goods from the
final vessel or vehicle in which they are carried under the
contract of carriage.

.4 If the carrier 1is required to hand over the goods in the
discharge port to an authority or other third party to whom,
pursuant to law or regulation applicable at the discharge port,
the goods must be handed over and from whom the consignee may
collect them, such handing over will be regarded as a delivery of
the goods by the carrier to the consignee under article 4.1.3.

4.2 The parties may agree in the contract of carriage that

(a) particular activities that pursuant to the contract of
carriage are to be performed during the period referred to in
article 4.1.1, such as loading, stowage, discharging, or temporary
storage of the goods, shall be carried out by or on behalf of the
shipper or the consignee;

(b) the carrier acting as an agent of the shipper may contract out
specified parts of the carriage to a third party, thereby limiting
the scope of the contract of carriage. In the event that a
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negotiable transport document is issued, such document shall on
its face reflect any agreement made in accordance with this
article.

4.3 In the event that the carrier acting as an agent of the shipper
contracts out certain specified parts of the carriage to a third
party, it shall:

Alternative I

(a) [conclude a contract with such third party on the terms that are
customary for the particular mode of transport or are compulsorily
applicable to the part of the carriage that is contracted out;

(b) take care that parties to such contract shall be the shipper and
such third party, while the consignee under such contract shall be
a subsequent carrier or the consignee under the contract of
carriage, as the case may be;

(c) exercise reasonable care, having regard to the specific factors
that locally apply, in the selection of the third party;

(d) provide such third party with all information and instructions
that are necessary for a proper carrying out of his tasks,
including, as the case may be, information on any loss of or
damage sustained by the goods and any instructions on the handing
over of the goods to a subsequent carrier or to the consignee
under the contract of carriage;

(e) take care that any information that the shipper, the controlling
party, or the consignee may reasonably request in respect of the
part of the carriage contracted out to the third party, such as
the name of the third party and the intended or actual place or
date of transfer of the goods to the third party, is provided to
any of these persons with reasonable despatch;

(f) provide the consignee under the contract with the third party with
all the information and documents that may be required for such
consignee to obtain delivery of the goods from the third party;

(g) effect payment of the remuneration due under such contract, unless
otherwise agreed.]

Alternative II [exercise due diligence in selecting the third party,
conclude the contract with the third party on customary terms and
do everything that 1s reasonably necessary or desirable for
enabling the third party to perform duly under such contract.]

4.4 If during any of the periods (1) from the time when the carrier or
a performing party has received the goods from the shipper until
their loading on to the vessel and (2) from the discharge of the
goods from the vessel until the time when the goods are delivered
by the carrier or a performing party to the consignee,

(a) there are any provisions contained in any international convention
or national law that

(1) cannot be departed from by private contract to the detriment of
the shipper; and

(ii) apply according to their own terms to any or all of the carrier’s
activities under the contract of carriage during any such periods,
[irrespective whether the issuance of any particular document 1is
needed in order to make such international convention or national
law applicable]; and

(b) a claim or dispute arises out of loss of or damage to the goods,
or delay, that occurred during any such period, then such
provisions, to the extent that they are (1) of such mandatory
nature, and (2) in terms of nature and structure suitable to be
applied within the scope of the provisions of this Instrument,
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shall be applied to such claim or dispute and shall prevail over
the provisions of this Instrument. Otherwise, this Instrument
shall apply according to its terms.

5 OBLIGATIONS OF THE CARRIER

The carrier shall, in accordance with the terms and conditions of
the contract of carriage, carry the goods to the place of
destination and deliver them to the consignee.
[The carrier shall be bound, before and during the wvoyage, to
exercise due diligence to:
(a) make and keep the ship seaworthy;
(b) properly man, equip and supply the ship;
(c) make the holds, refrigerating and cool chambers and all other
parts of the ship, including containers, if supplied by the
carrier, 1in which the goods are carried fit and safe for their
reception, carriage and preservation.The carrier shall during the
period of its responsibility as referred to in article 4.1
properly and carefully keep and care for the goods. He shall also
properly and carefully load, stow, carry and discharge the goods.

]

5.3 Notwithstanding article 5.2, the carrier may

(1) sacrifice the goods when the sacrifice is extraordinary, and
reasonably made for the common safety for the purpose of
preserving from peril the property involved in a common maritime
adventure.

(ii) shut out, unload, destroy or render the goods innocuous if
they become an actual danger to persons, property, or to the
environment.

6 LIABILITY OF THE CARRIER

6.1 Basis of Liability

Alternative I (a)

6.1.1 [The carrier shall be liable for loss resulting from loss of or

damage to the goods as well as from delay in delivery, 1if the
occurrence that caused the loss, damage, or delay took place
during the period of its responsibility as referred to in article
4.1, unless the carrier proves that neither its fault nor that of
a performing party caused the loss or damage.]

Alternative I (b)

[The carrier shall be liable for loss resulting from loss of or damage

to the goods as well as from delay in delivery, if the occurrence
that caused the loss, damage, or delay took place during the
period of its responsibility as referred to in article 4.1, unless
the carrier proves that such loss or damage was caused by events
or through circumstances that a diligent carrier could not avoid
or the consequences of which a diligent carrier was unable to
prevent.]

Alternative II

[The carrier shall be liable for loss resulting from loss of or damage

to the goods as well as from delay in delivery, if the occurrence
that caused the 1loss, damage, or delay took place during the
period of its responsibility as referred to in article 4.1, unless
the carrier proves that neither its fault nor that of a performing
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party caused the loss or damage. In order to prove the absence of
fault the carrier must provide evidence that it has taken such
reasonable measures as the characteristics of the transport and
the circumstances of the voyage require and, in particular, that
it has taken the measures described in article 5.2.]

.2 [When the carrier proves that the loss or damage has been caused

by one of the following circumstances, it shall be presumed that
to such extent neither its fault nor that of a performing party

[contributed to] [caused] the loss or damage:
(i) an act or omission of the shipper, the holder, or the
consignee,
(ii) insufficiency of or defective <condition of packing or
marking,
(iii ) wastage in bulk or weight or any other loss or damage

arising from inherent defect, quality, or vice of the goods,

(iv) handling, loading, stowage or unloading of the goods by or on
behalf of the shipper, the controlling party, or the consignee,

(v) any act, neglect or default of the carrier or a performing
party subsequent to the time when the goods become an actual
danger to persons, property, or to the environment, and an measure
taken in order to prevent the goods from becoming such an actual
danger,

(vi) fire,

(vii) interference by or impediments created by public
authorities,

(viii) piracy, terrorism, riots, and civil commotions,

(ix) strike, lock-out, stoppage, or restraint of labour,

(x) saving or attempting to save life or property at sea,

(x1) perils, dangers and accidents of the sea or other navigable
waters, |

6.1.3 If the loss or damage is caused in part by a breach of the
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carrier’s obligations and in part by a cause for which the
carrier is not liable, then the carrier is liable for such loss or
damage to the extent that such loss or damage is attributable to
that breach, and is not 1liable for such loss or damage to the
extent that such loss or damage 1is attributable to such other
cause. [To the extent that the apportionment cannot be established
with sufficient certainty, having regard to the circumstances,
then the liability of the carrier shall be one- half of the loss
or damage.]

Calculation of compensation

the carrier 1s 1liable for 1loss or damage to the goods, the
compensation payable shall be calculated by reference to the wvalue
of such goods at the place and time of delivery according to the
contract of carriage. The wvalue of the goods shall be fixed
according to the commodity exchange price or, if there is no such
price, according to their market price or, if there 1is no
commodity exchange price or market price, by reference to the
normal value of the goods of the same kind and quality at the
place of delivery. Except 1in respect of loss or damage due to
delay in delivery, no consequential loss or damage shall be
compensated.

Liability of Performing Parties

.1

A performing party is subject to the responsibilities and
liabilities imposed on the carrier under this Instrument, and
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entitled to the carrier’s rights and immunities provided by this
Instrument (i) during the period it has custody of the goods; and
at any other time to the extent that it is participating in
performance of any of the activities contemplated by the
contract of carriage.

If the carrier agrees to assume responsibilities other than those
imposed on the carrier under this Instrument, or agrees that its
liability for [the delay in delivery of,] loss of, or damage to or
in connection with the goods shall be higher than the 1limits
imposed under articles [6.4.2,] 6.6.4, and 6.7, a performing party
shall not be bound by this agreement unless the performing party
expressly or impliedly agrees to accept such responsibilities or
such limits.

a) Subject to article 6.3.3, the carrier shall be responsible for the
acts and

omissions of

(b)

(i) any performing party, and

(ii) any other person, including a performing party’s sub-
contractors, employees, servants, and agents, who performs,
undertakes to perform, or procures to be performed any of the
carrier’s responsibilities under the contract of carriage, [to the
extent that the person acts, either directly or indirectly, at the
carrier’s request or under the carrier’s supervision or control,]
as 1if such acts or omissions were 1its own. Responsibility is
imposed on the carrier wunder this provision only when the
performing party’s or other person’s act or omission is within the
scope of its contract, employment, or agency, as the case may be.

Subject to article 6.3.3, a performing party shall be responsible
for the acts and omissions of any person to whom it has delegated
the performance of any of the carrier’s responsibilities under the
contract of carriage, including its sub-contractors, employees,
servants and agents, as 1if such acts or omissions were its own.
Responsibility 1s imposed on a performing party under this
provision only when the act or omission of the person concerned is
within the scope of its contract, employment, or agency, as the
case may be.

If an action 1is Dbrought against any person, other than the
carrier, mentioned in article 6.3.2, that person is entitled to
the benefit of the defences and limitations of liability available
to the carrier under this Instrument if it proves that it acted
within the scope of its contract, employment, or agency, as the
case may be.

.4 If more than one person is liable for the loss of, damage to, or

in delivery of the goods, their 1liability is Jjoint and

several but only up to the limits provided for in articles [6.4],
6.6 and 6.7.

Without ©prejudice to the provisions of article 6.8, the
aggregate liability of all such persons shall not exceed the
overall limits of liability under this Instrument

.1 Delay in delivery occurs when the goods are not delivered at the
place of destination provided for in the contract of carriage
within the time expressly agreed upon [or, in the absence of such
agreement, within the time it would be reasonable to require from



[©) NN
[©)NNe))

114

a diligent carrier, having regard to the characteristics of the

transport and the circumstances of the wvoyage].

.2 If the 1loss or damage caused by delay in delivery includes
consequential loss or damage, the amount payable as compensation
for such consequential loss or damage shall be limited to an
amount equivalent to [.. times the freight payable for the goods
being delayed]. In addition, the aggregate liability under article
6.7.1 and the first sentence of this article shall not exceed the
limit that would be established under article 6.7.1 for the total
loss of the goods in respect of which such liability was incurred.

Deviation
The carrier is not liable for loss, damage or delay in delivery
caused by a deviation to save or attempt to save life or property
at sea, or any other reasonable deviation.

Where wunder national law a deviation of itself constitutes a
breach of the carrier’s obligations, the consequences of such
breach shall be determined exclusively in accordance with this
Instrument.

Deck cargo

.1 Goods may be carried on deck only if

(i) such carriage is required by applicable laws or administrative
rules or regulations, or

(ii1) they are carried in or on containers on decks that are
specially fitted to carry containers, or

(iii) 4in cases not covered by paragraphs (i) or (ii) of this
article, the carriage on deck is in accordance with the contract
of carriage, or complies with the custom of the trade, or follows
from other usage in the trade in question.

.2 When the goods have been shipped in accordance with article

.1(i) and (iii), the carrier shall not be 1liable for loss of or
damage to these goods or delay in delivery caused by the special
risks involved in their carriage on deck. If the goods are carried
on deck in breach of article 6.6.1, the carrier shall be liable,
irrespective of the provisions of article 6.1, for 1loss of or
damage to the goods or delay in delivery that are exclusively the
consequence of their carriage on deck.

.3 When the goods have been shipped in accordance with article
6.6.1(iii), the fact that particular goods are carried on deck
must be stated in the transport document. Failing this, the
carrier shall have the burden of proving that carriage on deck
complies with article 6.6.1(iii) and, where a negotiable transport
document 1is issued, 1s not entitled to invoke that provision
against a third party that has acquired such negotiable transport
document in good faith.

.4 If the carrier under this article 6.6 1is liable for loss or
damage to goods carried on deck or for delay in their delivery,
its 1liability 1is limited to the extent provided for in the
articles 6.4 and 6.7; however, if it was expressly agreed to carry
the goods under deck, the carrier 1is not entitled to 1limit it
liability for any loss of or damage to the goods which exclusively
resulted from their carriage on deck.

Limits of liability

.1 The carrier’s liability for loss of or damage to or in
connection with the goods is limited to [..] units of accounts per
package or other shipping unit, or [..] units of account per
kilogram of the gross weight of the goods lost or damaged,
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whichever is the higher, except where the nature and value of the
goods has been declared by the shipper Dbefore shipment and
inserted in the transport document, [or where a higher amount than
the amount of limitation of liability set out in this article had
been agreed upon between the carrier and the shipper.]

2 In the event of carriage of goods in or on a container, the
packages or shipping units enumerated in the transport document as
packed in or on such container are deemed packages or shipping
units. If not so enumerated, the goods in or on such container are
deemed one shipping unit.

3The unit of account referred to in this article is the Special
Drawing Right as defined by the International Monetary Fund. The
amounts mentioned in this article are to be converted into the
national currency of a State according to the wvalue of such
currency at the date of judgement or the date agreed upon by the
parties. The value of a national currency, in terms of the Special
Drawing Rights, of a Contracting State that is a member of the
International Monetary Fund is to be calculated in accordance with
the method of valuation applied by the International Monetary Fund
in effect at the date in question for its operations and
transactions. The wvalue of a national currency, in terms of the
Special Drawing Right, of a Contracting State that is not a member
of the International Monetary Fund is to be calculated in a manner
to be determined by that State.

Loss of the right to limit liability

Neither the carrier nor any of the persons mentioned in article 6.3.2

6.9
6.9

6.9

6.9.

shall be entitled to limit their liability as provided in articles
[6.4.2,] 6.6.4, and 6.7 of this Instrument, or as provided in the
contract of carriage, if the person seeking to recover in excess
of the limitation amount proves that [the delay in delivery of,]
the loss of, or the damage to or in connection with the goods
resulted from a personal act or omission of the person claiming a
right to limit done with the intent to cause such loss or damage,
or recklessly and with the knowledge that such loss or damage
would probably result.

Notice of loss, damage or delay

.1The carrier shall Dbe presumed to have delivered the goods

according to their description in the transport document unless
notice of loss of, or damage to or in connection with the goods,
indicating the general nature of such loss or damage, shall have
been given in writing to the carrier or the performing party who
delivered the goods before or at the time of the delivery, or, if
the loss or damage 1is not apparent, within three working days
after the delivery of the goods. A written notice is not required
in respect of 1loss or damage that 1is ascertained in a joint
inspection of the goods by the consignee and the carrier or the
performing party against whom liability is being asserted.

.2 No compensation shall be payable for economic 1loss resulting

from delay in delivery unless written notice of such loss was
given to the person against whom liability is being asserted
within 21 consecutive days following delivery of the goods.

3 When the notice in writing referred to in this chapter is given
to the performing party that delivered the goods, it shall have
the same effect as if that notice had been given to the carrier,
and notice given to the carrier shall have the same effect as
notice given to the performing party that delivered the goods.
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6.9.4 In the case of any actual or apprehended loss or damage, the
parties to the claim or dispute must give all reasonable
facilities to each other for inspecting and tallying the goods.

6.10 Non-contractual claims The defences and limits of 1liability
provided for in this Instrument and the responsibilities imposed
by this Instrument apply in any action against the carrier or a
performing party for loss of, for damage to, or in connection with
the goods covered by a contract of carriage, whether the action is
founded in contract, in tort or otherwise.

7 OBLIGATIONS OF THE SHIPPER

7.1 A shipper shall, in accordance with the provisions of the contact
of carriage, deliver the goods ready for carriage and in such
condition that they will withstand the intended <carriage,
including their loading, handling, stowage, lashing and securing,
and discharge, and that they will not cause injury or damage. In
the event the goods are delivered in or on a shipper- packed
container or trailer, the shipper must stow, lash and secure the
goods 1in or on the container or trailer in such a way that the
goods may stand the intended carriage, including loading, handling
and discharge of the container or trailer, and that they will not
cause injury or damage.

7.2 The carrier shall provide to the shipper, on its request, all the
information, including instructions, that it knows or ought to
know and that 1is reasonably necessary or of importance to the
shipper in order to comply with its obligations under article 7.1.

7.3 The shipper shall provide to the carrier all the information,
instructions and documents that are reasonably necessary for:

(a) the handling and carriage of the goods, including precautions
to be taken by the carrier or a performing party, unless the
carrier or the performing party already knows or ought to know
such information or instructions;

(b) compliance with rules, regulations and other requirements of
authorities 1in connection with the intended carriage, including
filings, applications and licences relating to the goods;

(c) the issuance of the transport documents, including the data
referred to in article 8.2.1(a) and (b), the name of the party to
be identified as the shipper in the transport document and the
name of the consignee or order, unless the shipper may reasonably
assume that such information is already known to the carrier.

7.4 The information, instructions and documents that the shipper and
the carrier provide to each other under articles 7.2. and 7.3 must
be accurate and complete, so as to enable the other party fully to
rely on such information, instructions and documents for the
purpose for which it is requested or intended within the scope of
the contract of carriage. Each party, however, 1is entitled, but
never obliged, to examine whether the information, instructions
and documents provided by the other party are accurate and
complete.

7.5 The shipper and the carrier are 1liable to each other, the
consignee, and the controlling party for any loss or damage that
is caused by either party’ failure to comply with their respective
obligations under the articles 7.2, 7.3, and 7.4.

7.6 The shipper 1is 1liable to the carrier for any loss, damage, or
injury caused by the goods, unless the shipper proves that such
loss or damage was caused by events or through circumstances that
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a diligent shipper could not avoid or the consequences of which a
diligent shipper was unable to prevent.

7.7 If a person is identified as the shipper in the transport document
and accepts that document, then such person is (a) subject to the
responsibilities and liabilities imposed on the shipper under this
chapter, and (b) entitled to the shipper’s rights and immunities
provided by this chapter and by chapter 14.

7.8 The shipper shall be responsible for the acts and omissions of any
person to which it has delegated the performance of any of its
responsibilities under this chapter, including its sub-
contractors, employees, servants, agents, and any other persons
who act, either directly or indirectly, at its request, or under
its supervision or control, as if such acts or omissions were its
own. Responsibility is imposed on the shipper under this provision
only when the act or omission of the person concerned is within
the scope of its contract, employment, or agency, as the case may
be.

8 TRANSPORT DOCUMENTS

8.1 Issuance of the Transport Document
8.1.1 Requirement to Issue a Transport Document
After the carrier or a performing party receives the goods, the
carrier must 1ssue an appropriate transport document if the
shipper [or the person who delivered the goods to the carrier or a
performing party] requests one.
8.1.2 Shipper’s Entitlement to a Negotiable Transport Document
The shipper and the carrier may agree that the carrier will not
issue a negotiable transport document. Such an agreement may be
express or implied.In the absence of such an agreement, the
shipper 1s entitled to a negotiable bill of 1lading or other
negotiable transport document.
8.2 The Contents of the Transport Document
8.2.1 Required Contents of the Transport Document
If the carrier 1issues a transport document, the transport document
must
(a) show the leading marks necessary for identification of the
goods as furnished in writing by the shipper before the carrier or
a performing party receives the goods;
(b) show the number of packages, the number of pieces, the
quantity, and the weight as furnished in writing by the shipper
before the carrier or a performing party receives the goods;
(c) describe the apparent order and condition of the goods at the
time the carrier or a performing party receives them from the
shipper;
(d) state the date
(1) on which the carrier or a performing party received the goods,
or
(ii) on which the goods were loaded on board the vessel, or
(iii) on which the transport document was issued.
(e) adequately identify the carrier; and
(f) be signed by the carrier in accordance with Article 8.2.3.
8.2.2 The phrase “apparent order and condition of the goods” in this
chapter 8 refers to the order and condition of the goods that
would be known to a reasonable carrier based on (a) an external
inspection of the goods as packaged at the time the shipper
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delivers them to the carrier or a performing party and (b) any
additional inspection that the carrier or a performing party
actually performs before issuing the transport document.

3 Signature

The transport document shall be signed by or for the carrier or a
person having authority from the carrier. [A transport document
signed by or for the master of a ship carrying the goods is deemed
to have been signed on behalf of the registered owner or the
bareboat charterer of the ship.]

Unless this is inconsistent with the law of the country where the
transport document 1is issued, the signature on the transport
document may be in handwriting, printed in facsimile, perforated,
and stamped, in symbols, made by any other mechanical means, or
done electronically in accordance with chapter 2.

4 Omission of Required Contents from the Transport Document

The absence in the transport document of one or more of the

particulars referred to in article 8.2.1, or the inaccuracy of one
or more of those particulars, does not affect the legal character or
validity of the transport document.

(b)

8.3
8.3.

If a transport document fails to describe the apparent order and
condition of the goods at the time the carrier or a performing
party receives them from the shipper, the transport document is
prima facie or conclusive evidence under article 8.3.3 that the
goods were 1in apparent good order and condition at the time the
shipper delivered them to the carrier or a performing party.
Qualifying the Description of the Goods in the Transport Document
1 Circumstances Under Which the Carrier May Qualify the
Description of the Goods in the Transport Document. Under the
following circumstances, the carrier, if acting in good faith when
issuing a transport document, may gqualify the information
mentioned in article 8.2.1(a) or 8.2.1(b) with an appropriate
clause in the transport document to indicate that the carrier does
not assume responsibility for the accuracy of the information
furnished by the shipper:
For non-containerised goods
(i) the carrier may include an appropriate qualifying clause in
the transport document if the carrier can show that it had no
reasonable means of checking the information furnished Dby the
shipper, or
(ii) the carrier may include a clause providing what it considers
an accurate description of the goods if the carrier considers the
information furnished by the shipper to be inaccurate.
For goods delivered to the carrier in a closed container, the
carrier may include an appropriate qualifying clause in the
transport document with respect to
(i) the leading marks on the goods inside the container, or
(ii) the number of packages, the number of pieces, or the quantity
of the goods inside of the container, unless the carrier or a
performing party in fact inspects the goods inside the container
or otherwise has actual knowledge of the contents of the
container.
For goods delivered to the carrier or a performing party in a
closed container, the carrier may qualify any statement of the
weight of gods or the weight of a container and its contents with
an explicit statement that the carrier has not weighed the
container if (i) the carrier can show that neither the carrier nor
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a performing party weighed the container, and (ii) the shipper and
the carrier did not agree in writing prior to the shipment that
the container would be weighed and the weight would be recorded on
the transport document.

8.3.2 Reasonable Means of Checking

8.

3

For purposes of article 8.3.1, a “reasonable means of checking”
must be to only physically practical but also commercially
reasonable.

.3 Prima Facie and Conclusive Evidence

Except as otherwise provided in article 8.3.4, a transport
document is
(a) prima facie evidence of the carrier’s receipt of the goods as
described n the transport document; and
(b) conclusive evidence of the carrier’s receipt of the goods as
described n the transport document [if the transport document has
been transferred to a third party acting in good faith or if a
third party acting in good faith has paid wvalue or otherwise
altered its position in reliance on the description of the goods
in the transport document].

8.3.4 Effect of Qualifying Clauses If a transport document contains a

8.

3.

qualifying clause, then the transport document will not constitute
prima facie or conclusive evidence under article

3, to the extent that the description of the goods is qualified by
the clause, when the clause is “effective” under article 8.3.5.

8.3.5 When Qualifying Clauses Are Effective
Subject to article 8.3.6, a qualifying clause in a transport document

8
8
I
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is “effective” for the purposes of article 8.3.4 wunder the

following circumstances:
(a) For non-containerised goods, a qualifying clause that complies
with the requirements of article 8.3.1 will be effective according
to its terms.
(b) For goods shipped in a closed container, a qualifying clause
that complies with the requirements of article 8.3.1 will Dbe
effective according to its terms [if the carrier or a performing
party delivers the container intact and undamaged and there is no
evidence that the container has been opened after the carrier or a
performing party received it].

Deficiencies in the Transport Document

.1 Ambiguous Date on a Transport Document

the transport document is dated but fails to indicate the

significance of the date, then the date will be considered to be:
(a) the date on which the goods were loaded on board the vessel,
if the transport document 1is an “on board” bill of lading or a
similar document indicating that the goods have been loaded on
board a vessel; or
(b) the date on which the carrier or a performing party received
the goods, if the transport document is a “received for shipment”
bill of lading o other document that does not indicate that the
goods have been loaded on board a vessel.

8.4.2 Failure to Identify the Carrier If the transport document fails

to identify the carrier but does indicate that the goods have been
loaded on board a named vessel, then the registered owner of the
vessel shall be presumed to be the carrier. The registered owner
can defeat this presumption if it proves that the ship was under a
bareboat charter at the time of the carriage and the bareboat
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charterer accepts contractual responsibility for the carriage of
the goods.

9 FREIGHT

For the purpose of this article 9, “freight” shall include dead
freight.

Freight is deemed to be earned upon delivery of the goods to the
consignee at the time and location mentioned in article 4.1.3,
unless the parties have agreed that the freight shall be earned,
wholly or partly, at an earlier point in time.

Unless otherwise agreed, no freight will become due for any goods
that are lost before the freight for these goods is earned.

Freight 1is payable when it 1is earned, unless the parties have
agreed that the freight 1is payable, wholly or partly, at an
earlier or later point in time or at an earlier or later occasion.
If subsequent to the moment that the freight has been earned the
goods are lost, damaged, or otherwise not delivered to the
consignee in accordance with the provisions of the contract of
carriage, freight shall remain payable irrespective of the cause
of such loss, damage or failure in delivery.

Unless otherwise agreed, payment of freight is not subject to set-
off, deduction or discount on the grounds of any counterclaim that
the shipper or consignee may have against the carrier, [the
indebtedness or the amount of which has not yet been agreed or
established].

Unless otherwise agreed, the shipper is liable to pay the freight
and other charges incidental to the carriage of the goods.
If the contract of carriage provides that the liability of the
shipper or any other person identified in the transport document
as the shipper will cease, wholly or partly, upon a certain event
or after a certain point of time, such cessation is not wvalid:
(i) with respect to any liability under chapter 7 of the shipper
or a person mentioned in article 7.7; or
(ii) with respect to any amounts payable to the carrier under the
contract of carriage, except to the extent that the carrier ha
adequate security pursuant to article 9.6 or otherwise for the
payment of such amounts.

If a negotiable transport document contains the statement “freight
prepaid” or wording of similar nature, such statement will have
the effect that a holder of such transport document, other than
the shipper, shall not be liable for the payment of the freight.

If a negotiable transport document contains the statement “freight
collect” or wording of similar nature, such a statement puts the
consignee on notice that it may be liable for the payment of the
freight.

Notwithstanding any agreement to the contrary, if and to the
extent that wunder national law or otherwise the consignee 1is
liable for the payments referred to below, the carrier is entitled
to retain the goods until payment of
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(i) the freight, demurrage, damages for detention and all other
reimbursable costs incurred by the carrier in relation to the
goods,

(ii) any damages due to the carrier under the contract of
carriage,

(iii) any contribution in general average due to the carrier
relating to the good has been effected, or adequate security for
such payment has been provided.

(b) If the payment as referred to in paragraph (a) of this article is
not, or is not fully, effected, the carrier is entitled to sell
the goods (according to the procedure, if any, as provided for in
the applicable national law) and to satisfy the amounts payable to
it (including the costs of such recourse) from the proceeds of
such sale. Any remainder of the proceeds of such sale shall be
made available to the consignee.

10 DELIVERY TO THE CONSIGNEE

10.1 The consignee, who claims the goods from the carrier, shall
accept their delivery at the time and location mentioned in
article 4.1.3. If during a period after such delivery the goods
remain in the custody of the carrier or a performing party, and no
express or implied contract has been concluded between the carrier
or the performing party and the consignee covering such period,
then the goods are at the risk and account of the consignee. In
any event, if during such period any loss or damage occurs to the
goods, the carrier is entitled to avail himself of the defences
and limitations of this Instrument.

10.2 On request of the carrier or the performing party that delivers
the goods, the consignee shall provide written confirmation of
delivery of the goods by the carrier or the performing party in
the manner that is customary at the place of destination.

10.3

10.3.1 If no negotiable transport document has been issued:

(1) The shipper or the controlling party shall advise the carrier,
prior t or wupon the arrival of the goods at the place of
destination, of the name of the consignee.

(ii) The carrier shall deliver the goods at the time and location
mentioned in article 4.1.3 to the consignee upon the consignee’s
production of proper identification.

(iii) If the shipper or the controlling party has not advised the
carrier of the name of the consignee pursuant to paragraph (i) of
this article, or 1if the consignee named by the shipper or the
controlling party does not take delivery of the goods at the place
of destination, then the carrier shall advise the shipper or the
controlling party accordingly, whereupon the shipper or the
controlling party shall take delivery of the goods itself. If the
carrier 1is unable, after reasonable effort, to identify and find
the shipper or controlling party, then the person mentioned in
article 7.7 shall be deemed to be the shipper for purposes of this
article.

10.3.2 If a negotiable transport document has been issued, the
following shall apply:

(i) The holder is entitled to claim delivery of the goods from the
carrier after they have arrived at the place of destination, in
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which event the carrier shall deliver the goods at the time and
location mentioned in article 4.1.3 to such holder upon production
of the negotiable document. In the event more than one original of
the negotiable document has been issued, the production of one
original will suffice.

(ii) If the holder does not claim delivery of the goods from the
carrier after their arrival at the place of destination, the
carrier shall advise the shipper or the controlling party
accordingly. In such event the latter shall give the carrier
instructions 1in respect of the delivery of the goods. If the
carrier 1is unable, after reasonable effort, to identify and find
the shipper or the controlling party, then the person mentioned in
article 7.7 shall be deemed to be the shipper for purposes of this
article.

(iii) If the delivery of the goods by the carrier at the place of
destination takes place without the negotiable transport document
being surrendered to the carrier, a holder, who becomes a holder
after the carrier has delivered the goods to the consignee, or to
a person entitled to these goods pursuant to any contractual or
other arrangement other than the contract of carriage, will only
acquire rights under the contract of carriage if the passing of
the document was effected in pursuance of contractual or other
arrangements made before such delivery of the goods, unless such
holder did not have or could not reasonably have had knowledge of
such delivery.

(iv) If the shipper does not give the carrier adequate instructions as
to the delivery of the goods, the carrier is entitled to use its
rights under article 10.4.

10.4

10.4.1 When the goods have arrived at the place of destination and the
goods are not actually taken over by the consignee at the time and
location mentioned in article 4.1.3 and no contract has been
concluded between the carrier or the performing party and the
consignee that succeeds the contract of carriage, or the carrier
is under applicable law or regulations not allowed to deliver the
goods to the consignee, the carrier is entitled, at the risk and
account of the person entitled to the goods, to store the goods at
any suitable place, to unpack the goods if they are packed in
containers, or to act otherwise in respect of the goods as, in the
opinion of the carrier, circumstances reasonably may require. It
is entitled to cause the goods to be sold in accordance with the
practices, or the requirements under the law or regulations, of
the place where the goods are at the time. After deduction of any
costs incurred in respect of the goods and, as the case may be,
other amounts as referred to 1in article 9.6(a and due to the
carrier, the proceeds of sale must be held for the person entitled
to the goods.

10.4.2The carrier is only allowed to exercise his right referred to in
article 10.4 after it has given notice to the person stated in the
transport document as the person to be notified of the arrival of
the goods at the place of destination, if any, to the consignee,
or otherwise to the shipper or the controlling party that the
goods have arrived at the place of destination.
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11 RIGHT OF CONTROL

The right of control of the goods means the right under the
contract of carriage to give the carrier instructions in respect
of these goods during the period of its responsibility as stated
in article 4.1. Such right to give the carrier instructions
comprises a right to:

(1) give or modify instructions in respect of the goods that do
not constitute a variation of the contract of carriage;

(ii) demand delivery of the goods before their arrival at the
place of destination;

(iii) replace the consignee by any other person including the
controlling party;

(iv) give any other instruction that constitutes a wvariation of
the contract of carriage.

When no negotiable transport document is issued, the following
rules apply:
(1) The shipper is the controlling party unless the shipper and
consignee agreed that another person would be the controlling
party and the shipper so notified the carrier. The shipper and
consignee may agree that the consignee is the controlling party.
(ii) The controlling party is entitled to transfer the right of
control to another person. The transferor or the transferee shall
notify the carrier of such transfer.
(iii)When the controlling party exercises the right of control in
accordance with article 11.1, it shall produce proper
identification to the carrier.
When a negotiable transport document is issued, the following
rules apply:
(i) The holder of that document or, in the event that more than on
original of that document is issued, the holder of all the
originals is the sole controlling party.
(ii) The holder of that document is entitled to transfer the right
of control by passing it to another person in accordance with
article 12.1.
(iii)In order to exercise the right of control, the holder of that
document shall produce 1t to the carrier. If more than one
original of that document was 1issued, all originals shall be
produced.
(iv) Any instructions as referred to in article 11.1(ii), (iii),
and (iv) given by the holder of that document wupon becoming
effective in accordance with article 11.3 shall be stated thereon.
Upon transfer of the right of control the person who transferred
that right shall be discharged of his obligation under article
11.5.

The carrier shall execute any instruction as referred to in
article 11.1(i), (ii), and (iii), provided that the execution of
such instruction is reasonably possible at the moment that it
reaches the person under a duty to perform it, does n interfere
with the normal operations of the carrier or a performing party,
and does not cause any additional expense, loss, or damage to the
carrier, the performing party, or any person interested in other
goods carried on the same voyage. The person giving any
instruction to the carrier shall indemnify the carrier or such
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other person against any such additional expense, loss or damage,
if they nevertheless occur.

(b) The execution of an instruction as referred to in article 11.1(iv)
is subject to the agreement of the parties to the contract of
carriage.

11.4 Goods that are delivered pursuant to an instruction in accordance
with article 11.1(ii) are deemed to be delivered at the place of
destination and the provisions relating to such delivery, as laid
down in article 10, are applicable to such goods.

11.5 During the period that the carrier holds the goods in 1its
custody, on of the following persons shall give instructions to
the carrier upon the carrier’s reasonable request:

) the controlling party,

) the shipper,

) the person referred to in article 7.7, or

) the person who delivered the goods to the carrier or to a
performing party. In case of necessity the carrier shall seek and
accept instructions from the highest person on this list that it
is able, after reasonable effort, to identify and find. The
carrier may not seek or accept instructions from a person on the
list wunless the <carrier after reasonable effort is unable to
identify or find a person who is higher on the list.

12 TRANSFER OF RIGHTS UNDER NEGOTIABLE TRANSPORT
DOCUMENTS

12.1 If a negotiable transport document has been issued, the holder
may transfer the right of delivery, the right of control and any
other rights embodied in such document by passing such document to
another person,

(i) if an order document, duly endorsed either to such other
person or in blank, or,

(ii) if a bearer document or a blank endorsed document, without
endorsement, or,

(iii) if a document made out to the order of a named party and the
transfer is between the first holder and such named party, without
endorsement.

12.2 Without prejudice to the provisions of article 11.6, any holder
that is not the shipper and that does not exercise any right under
the contract of carriage, does not assume any liability under the
contract of carriage solely by reason of becoming a holder.

13 RIGHTS OF SUIT

13.1 Without prejudice to articles 13.2 and 13.3, rights under the
contract of carriage may be asserted against the carrier or a
performing party only by:

(i) the shipper, or

(ii) the consignee, or

(iii) any third party to which the shipper or the consignee has
assigned its rights, depending on which of the above persons
suffered the loss or damage in consequence of a breach of the
contract of carriage, or

(iv) any third party that has acquired rights under the contract
of carriage by legal subrogation under the applicable national
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law. In case of any passing of rights as referred to under (iii)
or (iv) above, the carrier 1s entitled to all defences and
limitations of 1liability that are available to it wunder the
contract of carriage and under this Instrument towards such third
party.

13.2 In the event that a negotiable transport document is issued, the

holder is entitled to assert rights under the contract of carriage
against the carrier or a performing party, without having to prove
that it is the party that suffered loss or damage in consequence
of a breach of the contract of carriage. If such holder did not
suffer the loss or damage itself, 1t shall be deemed to act on
behalf of the party that suffered such loss or damage.

13.3 In the event that a negotiable transport document is issued and

14

14

14

14

15.

the claimant is one of the persons referred to in article 13.1
without being the holder, such claimant must, in addition to its
burden of proof that it suffered loss or damage in consequence of
a breach of the contract of carriage, prove that the holder did
not suffer such loss or damage.

14 TIME FOR SUIT

.1 The carrier shall in any event be discharged from all liability

whatsoever in respect of the goods 1if Jjudicial or arbitral
proceedings have not been instituted within a period of one year.
The shipper shall in any event be discharged from all liability
under chapter 6 of this Instrument if Jjudicial or arbitral
proceedings have not been instituted within a period of one year.

.2 The limitation period commences on the day on which the carrier

has completed delivery of the goods concerned or, in cases where
no goods have been delivered, on the last day on which the goods
should have been delivered .The day on which the limitation period
commences is not included in the period.

.3 The person against whom a claim is made at any time during the

running of the limitation period may extend that period by a
declaration in writing to the claimant. This period may be further
extended by another declaration or declarations.

.4 An action for indemnity by a person held liable may be instituted

even after the expiration of the limitation period provided for in
this chapter if it is instituted within the time allowed by the
law of the State where proceedings are instituted. However, the
time allowed shall not be less than 90 days commencing from the
day when the person instituting such action for indemnity has
settled the claim or has been served with process in the action
against itself.

15 GENERAL AVERAGE

Nothing 1in this Instrument shall prevent the application of
provision in the contract of carriage or national law regarding
the adjustment of general average.

15.2 With the exception of the provision on time for suit, the

provisions of this Instrument relating to the liability of the
carrier for loss or damage to the goods also determine whether the
consignee may refuse contribution in general average and the
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liability of the carrier to indemnify the consignee in respect of
any such contribution made or any salvage paid.

16 OTHER CONVENTIONS

16.1 This Instrument does not modify the rights or obligations of the
carrier, or the performing party provided for in international
conventions o national law governing the limitation of liability
relating to the operation of [seagoing] ships.

16.2 No liability shall arise under the provisions of this Instrument
for any loss or damage to or delay in delivery of luggage for
which the carrier is responsible under any convention or national
law relating to the carriage of passengers and their luggage by
sea.

16.3 No liability shall arise under the provisions of this Instrument
for damage caused by a nuclear incident if the operator of a
nuclear installation is liable for such damage:

(a) under either the Paris Convention of July 29, 1960, on Third Party
Liability in the Field of Nuclear Energy as amended by the
Additional Protocol of Jan. 28, 1964, or the Vienna Convention of
May 21, 1963, on Civil Liability for Nuclear Damage, oOr

(b) by wvirtue of national law governing the liability for such damage,
provided that such law is in all respects as favourable to persons
who may suffer damage as either the Paris or Vienna Conventions.

17 LIMITS OF CONTRACTUAL FREEDOM

17.1 Unless it 1s specified otherwise in this Instrument, any
contractual stipulation that derogates from the provisions of this
Instrument shall be null and wvoid, 1f and to the extent it is
intended or has as its effect, directly or indirectly, to exclude,
[or] 1limit [, or increase] the 1liability for breach of any
obligation of the carrier, the performing party, the shipper, the
controlling party, or the consignee under the provisions of this

Instrument. [However, the carrier or a performing party may
increase 1ts responsibilities and its obligations wunder this
Instrument.] Any stipulation assigning a benefit of insurance of

the goods in favour of the carrier is null and void.

17.2 Notwithstanding the provisions of chapters 5 and 6 of this
Instrument, the carrier as well as the performing party are
allowed by the terms of the contract of carriage to exclude or
limit its liability for loss or damage to the goods if

(a) the goods are live animals;

(b) the character or condition of those goods or the circumstances and
terms and conditions under which the carriage is to be performed
are such as reasonably to justify a special agreement, provided
that ordinary commercial shipments made in the ordinary course of
trade are not concerned and no negotiable document is or is to be
issued for the carriage of these goods.
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(b) Definitions of “maritime performing party” and “non -maritime performing party”
article 1(e) of the draft instrument.

29. The definitions proposed were as follows:

“(e) “Performing party’ means a person other than the carrier that

physically performs [or undertakes to perform] any of the carrier’s
responsibilities under a contract of carriage for the carriage, handling, custody,
or storage of the goods, to the extent that that person acts, either directly or
indirectly, at the carrier’s request or under the carrier’s supervision or control,
regardless of whether that person is a party to, identified in, or has legal
responsibility under the contract of carriage. The term “performing party”
includes maritime performing parties and non -maritime performing parties as
defined in subparagraphs (f) and (g) of this paragraph but does not include any
person who is retained by a shipper or consignee, or is an employee, agent,
contractor, or sub contractor of a person (other than the carrier) who is retained
by a shipper or consignee.”

“(f) “Maritime performing party’ means a performing party who

performs any of the carrier’s responsibilities during the period between the
arrival of the goods at the port of loading [or, in case of trans-shipment, at the
first port of loading] and their departure from the port of discharge [or final
port of discharge as the case may be]. The performing parties that perform any
of the carrier’s responsibilities in land during the period between the departure
of the goods from a port and their arrival at another port of loading shall be
deemed not to be maritime performing parties.”

“(9) “Non-maritime performing party’ means a performing party who
performs any of the carrier’s responsibilities prior to the arrival of the goods at
the port of loading or after the departure of the goods from the port of
discharge.”

30. By way of presentation, the Working Group heard that two approaches had
been envisaged in creating the definitions, namely, a functional approach and a
geographical approach. The geographical approach had been chosen as the simpler
of the two. (c) Definition of “performing party” in article 1(e)

34. In addition to the definition proposed in paragraph 29 above, the Working
Group considered the text of draft article 1(e), whic h read as follows:

“(e) “Performing party’ means a person other than the carrier that

physically performs [or undertakes to perform] any of the carrier’s
responsibilities under a contract of carriage for the carriage, handling, custody,
or storage of the goods, to the extent that that person acts, either directly or
indirectly, at the carrier’s request or under the carrier’s supervision or control,
regardless of whether that person is a party to, identified in, or has legal
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responsibility under the contra ct of carriage. The term “performing party” does
not include any person who is retained by a shipper or consignee, or is an
A/CN.9/544
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employee, agent, contractor, or subcontractor of a person (other than the
carrier) who is retained by a shipper or consignee.” 16

3. Scope of application: definition of the contract of carriage and treatment of the
maritime leg (draft articles 1(a) and 2)

51. The text as of draft article 1(a) as considered by the Working Group was as
follows (see A/ICN.9/WG.I1I/WP.32):

“(a) “Contract of carriage’ means a contract under which a carrier,

against payment of freight, undertakes to carry goods wholly or partly by sea
from one place to another”.

52. The text of draft article 2 as considered by the Working Group was as follows
(see A/ICN.9/WG.1II/WP.32):

“1. Variant A of paragraph 1

Subject to paragraph 3, this instrument applies to all ¢ ontracts of carriage

in which the place of receipt and the place of delivery are in different States if
(a) the place of receipt specified either in the contract of carriage or in

the contract particulars is located in a Contracting State, or

(b) the place of delivery specified either in the contract of carriage or

in the contract particulars is located in a Contracting State, or

(c) [the actual place of delivery is one of the optional places of

delivery specified either in the contract of carriage or in the contract
particulars and is located in a Contracting State, or]

(d) [the contract of carriage is entered into in a Contracting State or the
contract particulars state that the transport document or electronic record is
issued in a Contracting State, or]

(e) the contract of carriage provides that this instrument, or the law of

any State giving effect to it, is to govern the contract.

Variant B of paragraph 1

Subject to paragraph 3, this instrument applies to all contracts of carriage

of goods by sea in which the place of receipt and the place of delivery are in
different States if

(a) the place of receipt [or port of loading] specified either in the

contract of carriage or in the contract particulars is located in a Contracting
State, or

(b) the place of delivery [or port of discharge] specified either in the

contract of carriage or in the contract particulars is located in a Contracting
State, or

(c) [the actual place of delivery is one of the optional places of

delivery specified eithe r in the contract of carriage or in the contract
particulars and is located in a Contracting State, or]

(d) [the contract of carriage is entered into in a Contracting State or the
contract particulars state that the transport document or electronic record is
issued in a Contracting State, or]

A/CN.9/544
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(e) the contract of carriage provides that this Instrument, or the law of

any State giving effect to it, is to govern the contract.
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1 bis. This instrument also applies to carriage by inland waterway before

and after the voyage by sea as well as to carriage by road or by rail from the
place of receipt to the port of loading and from the port of discharge to the
place of delivery, provided that the goods, during the sea voyage, have been
unloaded from the means of transport with which the land segment of the
carriage is performed.

Variant C of paragraph 1

Subject to paragraph 3, this instrument applies to all contracts of carriage

in which the port of loading and the port of discharge are in different States if
(a) the port of loading specified either in the contract of carriage or in

the contract particulars is located in a Contracting State, or

(b) the port of discharge specified either in the contract of carriage or

in the contract particulars is located in a Contracting State, or]

(c) [the actual place of delivery is one of the optional places of

delivery specified either in the contract of carriage or in the contract
particulars and is located in a Contracting State, or]

(d) [the contract of carriage is entered into in a Contracting State or the
contract particulars state that the transport document or electronic record is
issued in a Contracting State, or]

(e) the contract of carriage provides that this instrument, or the law of

any State giving effect to it, is to govern the contract.

“2. This instrument applies without regard to the nationality of the

ship, the carrier, the performing parties, the shipper, the consignee, or any
other interested parties.

“3. This instrument does not apply to cha rter parties, [contracts of
affreightment, volume contracts, or similar agreements].

“4. Notwithstanding paragraph 3, if a negotiable transport document or

a negotiable electronic record is issued pursuant to a charter party, [contract of
affreightment, volume contract, or similar agreement], then the provisions of
this instrument apply to the contract evidenced by or contained in that
document or that electronic record from the time when and to the extent that
the document or the electronic record govern s the relations between the carrier
and a holder other than the charterer.

“5. If a contract provides for the future carriage of goods in a series of
shipments, this instrument applies to each shipment to the extent that
paragraphs 1, 2, 3 and 4 so specify.”

4. Exemptions from liability, navigational fault, and burdens of proof (draft
article 14)

(a) Paragraphs 1 and 2 of draft article 14

85. The text of draft article 14(1) and (2) as considered by the Working Group
was as follows:

“Article 14. Basis of liability

“Variant A of paragraphs 1 and 2

“1. The carrier shall be liable for loss resulting from loss of or damage to the
goods, as well as from delay in delivery, if the occurrence that caused the loss,
damage or delay took place during the period of the carrier’s responsibility as
defined in chapter 3, unless the carrier proves that neither its fault nor that of
any person referred to in article 15(3) caused or contributed to the loss,
damage or delay.

“2. Notwithstanding paragraph 1, if the carrier proves that it has complied



with its obligations under chapter 4 and that loss of or damage to the goods or
delay in delivery has been caused [solely] by one of the following events [it
shall be presumed, in the absence of proof to the contrary, that neither its fault
nor that of a performing party has caused [or contributed to cause] that loss,
damage or delay] [the carrier shall not be liable, except where proof is given
A/CN.9/544
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of its fault or of the fault of a performing party, for such loss, damage or
delay].

“(a) [Act of God], war, hostilities, armed conflict, piracy, terrorism,

riots and civil commotions;

“(b) Quarantine restrictions; interference by or impediments created by
governments, public authorities, rulers or people [including interference by or
pursuant to legal process];

“(c) Act or omission of the shipper, the controlling party or the

consignee;

“(d) Strikes, lock-outs, stoppages or restraints of labour;

“(e) Wastage in bulk or weight or any other loss or damage arising from
inherent quality, defect, or vice of the goods;

“(f) Insufficiency or defective condition of packing or marking;

“(g) Latent defects not discoverable by due diligence.

“(h) Handling, loading, stowage or unloading of the goods by or on

behalf of the shipper, the controlling party or the consignee;

“(i) Acts of the carrier or a performing party in pursuance of the powers
conferred by articles 12 and 13(2) when the goods have been become a danger
to persons, property or the environment or have been sacrificed;

“Variant B of paragraphs 1 and 2

“1. The carrier is relieved from liability if it proves that:

“(i) It has complied with its obligations under article 13.1 [or that its

failure to comply has not caused [or contributed to] the loss, damage or
delay], and

“(ii) Neither its fault, nor the fault of its servants or agents has caused

[or contributed to] the lo ss, damage or delay, or

“that the loss, damage or delay has been caused by one of the following
events:

“(a) [Act of God], war, hostilities, armed conflict, piracy, terrorism,

riots and civil commotions;

“(b) Quarantine restrictions; interference by or impediments created by
governments, public authorities, rulers or people [including interference by or
pursuant to legal process];

“(c) Act or omission of the shipper, the controlling party or the

consignee;

“(d) Strikes, lock-outs, stoppages or res traints of labour;

“(e) Wastage in bulk or weight or any other loss or damage arising from
inherent quality, defect, or vice of the goods;

“(f) Insufficiency or defective condition of packing or marking;
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“(g) Latent defects not discoverable by due diligence.

“(h) Handling, loading, stowage or unloading of the goods by or on

130
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behalf of the shipper, the controlling party or the consignee;

“(i) Acts of the carrier or a performing party in pursuance of the powers
conferred by articles 12 and 13(2) when the goods have been become a danger
to persons, property or the environment or have been sacrificed;

“The carrier shall, however, be liable for the loss, damage or delay if the
shipper proves that the fault of the carrier or the fault of its servants or agents
has caused [or contributed to] the loss, damage or delay.

“Variant C of paragraphs 1 and 2

“1. The carrier shall be liable for loss resulting from loss of or damage to the
goods, as well as from delay in delivery, if the occurrence that caused th e loss,
damage or delay took place during the period of the carrier’s responsibility as
defined in chapter 3.

“2. The carrier is relieved of its liability under paragraph 1 if it proves that
neither its fault nor that of any person referred to in article 15(3) caused [or
contributed to] the loss, damage or delay.

“2 bis. It shall be presumed that neither its fault nor that of any person referred
to in article 15(3) caused the loss, damage or delay if the carrier proves that
loss of or damage to the goods or delay in delivery has been caused [solely] by
one of the following events:

“(a) [Act of God], war, hostilities, armed conflict, piracy, terrorism,

riots and civil commotions;

“(b) Quarantine restrictions; interference by or impediments created by
governments, public authorities, rulers or people [including interference by or
pursuant to legal process];

“(c) Act or omission of the shipper, the controlling party or the

consignee;

“(d) Strikes, lock-outs, stoppages or restraints of labour;

“(e) Wastage in bulk or weight or any other loss or damage arising from
inherent quality, defect, or vice of the goods;

“(f) Insufficiency or defective condition of packing or marking;

“(g) Latent defects not discoverable by due diligence.

“(h) Handling, loading, stowage or unloading of the goods by or on

behalf of the shipper, the controlling party or the consignee;

“(i) Acts of the carrier or a performing party in pursuance of the powers
conferred by articles 12 and 13(2) when the goods have been become a danger
to persons, property or the environment or have been sacrificed;

“The presumption is rebutted if the claimant proves that the loss, damage or
delay was caused by the fault of the carrier or any person referred to in

article 15(3). Furthermore th e presumption is rebutted if the claimant proves
A/CN.9/544
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that the loss, damage or delay was caused by one of the cases listed in

article 13(1)(a), (b) or (c). However, in such a case, the carrier is relieved of
liability if it proves compliance with the duty under article 13.”
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JEDINSTVENA PRAVILA CMI—a
ZA. POMORSKI TOVARNI LIST

(CMI Uniform Rules For Sea Waybllls)Paris, lipanj 1990
1. PODRUCJE PRIMJENE

(i) Ova pravila bit ¢e nazvana "Jedinstvena pravila CMI-ja za
pomorski tovarni list".

(ii) Ona ¢e se primjenjivati kad budu prihvacena ugovorom oprijevozu
u kome nije izdana teretnica ili slié¢na isprava o pravnom naslovu, bez
obzira da 1li je ugovor u pismenom obliku ili ne.

2. DEFINICIJE
U ovim Pravilima:

"Ugovor o prijevozu" ¢e znac¢iti svaki ugovor o prijevozu podvrgnut
ovim pravilima koji se ima izvr3iti u cijelosti ili djelomiéno, morem.

"Roba" ¢e znac¢iti svaku robu prevezenu ili primljenu na prijevoz na
temelju ugovora o prijevozu.

"Vozar" 1 "Krcatelj" <¢e znac¢iti s-tranke u ugovoru o prijevozu 1ili
one koje se mogu identificirati kao takve iz ugovora o prijevozu.

"Primatelj" ¢e znaciti stranku oznacdenu u ugovoru o prijevozu ili onu
koja se moZe identificirati kao takva iz ugovora o prijevozu, ili bilo
koju osobu navedenu kao primalac u skladu s pravilom 6 (i).

"Pravo raspolaganja" ¢e znaciti prava i duZnosti navedene u ¢l. 6.
3. ZASTUPANJE

(i) Zakljucujucé¢i ugovor o prijevozu krcatelj ne ¢ini to samo u svoje
ime nego takoder za i u ime primatelja kao njegov zastupnik, 1 jamci
vozaru da ima ovlaStenje za to.

(ii) Ovo ¢e se pravilo primjeniti onda, 1 samo onda, ako Jje to
potrebno u skladu s pravom primjenljivim na ugovor o pijevozu, kako bi se
primatelju omoguc¢ilo da tuzi i bude tuZen. Krcatelj nece biti podvrgnut
vecéo]j odgovornosti nego 3to bi bio da je na temelju ugovora o prijevozu
izdana teretnca ili slic¢na isprava o pravnom naslovu.

4. PRAVA I ODGOVORNOSTI

(1) Ugovor ¢e o prijevozu biti podvrgnut svakoj medunarodnoj
konvenciji ili nacionalnom pravu koje se, 1ili koje bi se obvezno
primjenjivalo da je na temelju ugovora o prijevozu izdana teretnica ili
sli¢na disprava o pravnom naslovu.Takva ¢e se konvencija ili pravo
primjeniti bez obzira na bilo S$to nespojivo s time u ugovoru o
prijevozu.
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(ii) Uz pridrZaj uvijek u tocki (1) ugovor o prijevozu reguliran
je:

(a) ovim pravilima;

(b) osim ako su stranke druké&ije ugovorile, vozarevim standardnim
odredbama 1 uvjetima =za prijevoz, ako postoje, ukljucdujuéi odredbe i
uvjete koje se odnose na dio prijevoza koji se ne obavlja morem, pod
uvjetom da su uvrsteni u pomorski tovarni list.

(c) bilo kojim drugim odredbama 1 uvje-tima ugovorenim medu
strankama.

(111)U slucaju bilo kakve supro -tnosti izmedu odredbi i uvjeta
spomenutih u toc¢ki (ii) (b) ili (c) i ovih Pravila, ova Pravila ¢e
prevladati.

5. OPIS ROBE

(i) Krcatelj jamc¢i tocnost podataka o robi koje Jje on naveo, i
nadoknadit ¢e wvozaru svaki gubitak, Stetu ili tro3ak prouzrocen
netoc¢noscéu.

(ii) U odsutnosti opaske od strane vozara, svaka izjava u pomorskom
tovarnom listu 1ili sli¢noj ispravi u odnosu na kolic¢inu i stanje robe
te:

(a) izmedu wvozara 1 krcatelja biti predmijeva do protudokaza o
primitku robe kao 3to je navedeno;

(b) izmedu vozara 1 primatelja biti potpun dokaz o primitku robe
kao 3to je navedeno, i1 dokaz o protivnom nec¢e biti dopusSten, pod uvijetom
da je primatelj postupao u dobroj vijeri.

6. PRAVO RASPOLAGANJA
(i) Osim ako Jje krcatelj iskoristio svoje pravo na e*temelju tocke:

(ii) niZe, on ¢e biti jedina stranka ovlastena dati vozaru upute u
vezi ugovora o prijevozu. Osim ako je primjenljivim pravom =zabranjeno,
on ¢e biti ovlasten promijeniti 1ime primatelja u bilo koje vrijeme
dok primalac ne zatraZi predaju robe nakon njena dolaska na odredisSte,
pod uvjetom da vozaru da opravdanu obavjest u pismenom obliku, 1ili na
neki drugi nac¢in prihvatljiv za vozara 1 na temelju toga obvezuje se
nadoknaditi vozaru sve dodatne troskove time prouzrocéene.

(iii)Krcatelj ¢e moc¢i iskoristiti svoje pravo izbora da prenese pravo
raspolaganja na primatelja, dok wvozar ne primi robu. IzvrSavanje ovoga
prava izbora mora biti istaknuto u pomorskom tovarnom listu ili
sliénom dokumentu, ako Je izdan. Kad je izbor obavljen, primatel]j <ce
ste¢i prava koja su navedena u toc¢ki (1) gore, a krcatelj ¢e ih i
zgubiti.

7. PREDAJA

(1) Vozar ¢e predati robu primatelju na osnovi valjane
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identifikacije.

(ii) Vozar neé¢e Dbiti odgovoran za pogreSnu isporuku, ako moZe
dokazati da je upotrijebio razumnu paZnju da bi se uvjerio da Jje stranka
koja tvrdi da je primatel]j, uistinu ta stranka.

8. VALJANOST

U sluc¢aju bilo c&ega sadrZanoga u ovim pravilima ili bilo kakve
odredbe koja je uvr3Stena u ugovor o prijevozu na temelju pravila 4, a
Sto Jje u suprotnosti s odredbama bilo koje medunarodne konvencije ili
nacionalnog prava obvezno primjenljivog na ugovor o prijevozu, takva ce
pravila i1 odredbe biti niStave u tom opsegu, ali ne viSe od toga.

Prijevod: Dorotea Corié¢

UPP 129 130, str. 75.
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POKUSAJ SISTEMATIZACIJE

MEDUNARODNE KONVENCIJE ZA IZJEDNACENJE NEKIH PRAVILA O
TERETNICI, 1924

PROTOKOLA 1968, PROTOKOLA 1979.
NOTA BENE:

Ovo Jje Jjedan pokuSaj, bez narocite vrijednosti, da se
razbacane odredbe u tekstu HPPP, na neki nac¢in razvrstaju
prema podijeli odredaba u PzZ.2004. DIO VII; Glava II., c¢l.
442 . - 575 i ¢1. 673.

Mozda ¢e se na ovaj nacin lakSe nac¢i odredbe u HPPP koje,
nekako, spadaju zajedno.

Pojedine odredbe HPPP navedene su 1 po 2. puta, ako se Jje
¢inilo da bi trebale biti i1 na jednom i na drugom mjestu.

00000 — 00000
001-ZAJEDNICKE ODREDBE
Cl. 10.

Odredbe ove Konvencije primjenjivat ¢e se na sve teretnice koje
se odnose na prijevoz robe izmedu luka dviju razlic¢itih
drZava kada je:

a) teretnica izdana u drZavi ugovornici,

b) prijevoz zapoceo u luci drzave ugovornice,

c) teretnicom predvideno da se ugovor ravna po odredbama ove
Konvencije 1ili zakonodavstva koje te odredbe primjenjuje,
odnosno daje 1im snagu bez obzira na drzZzavnu pripadnost
broda, vozara, krcatelja, primaoca, 1li Dbilo koje druge
zainteresirane osobe.

Svaka ¢e drzava ugovornica, primjenjivati odredbe ove Konvencije
na spomenute teretnice.

Ovaj <¢lanak ne dira u pravo drZzave ugovornice da primijeni
odredbe ove Konvencije na teretnice koje nisu obuhvacene
prethodnim stavcima. Cl. 10.

0000000000000 00000000000000000000

Cl.1.(a)

a) »vozar« ukljucuje vlasnika broda ili narucitelja prijevoza
koji sklapa ugovor o prijevozu s krcateljem; Cl.1. (a)

000000000000000000000000000000000

Cl.1. (b)

b) »ugovor o prijevozu" primjenjuje se Jjedino na onaj ugovor O
prijevozu kod kojega je izdana teretnica ili sliéna isprava,
koja daje naslov na prijevoz robe morem; takoder se

primjenjuje na teretnicu ili slic¢nu ispravu, izdanu na
osnovi brodarskog ugovora, pocevsi od trenutka kada se
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odnosi izmedu vozara 1 1maoca teretnice ravnaju po toj
ispravi;

000000000000000000000000000000000

Cl.1.(c)

c) »roba« ukljucuje dobra, stvari, robu 1 predmete bilo koje
vrsti, osim Zivih Zivotinja i tereta za koji se u ugovoru o
prijevozu navodi da je ukrcan na palubi i koji se uistinu
tako 1 prevozi;

000000000000000000000000000000000

Clan 6.

Bez obzira na odredbe prethodnih <¢&lanova, vozar, zapovjednik
broda, agent vozara 1 krcatelj mogu u pogledu bilo koje
odredene robe sklopiti ugovor s bilo kakvim uvjetima koji se
ti¢u odgovornosti i obveza vozara za tu robu, kao i prava i
oslobodenja vozara u pogledu te 1iste robe 1ili njegovih

obveza u odnosu na sposobnost broda za plovidbu — u mjeri u
kojoj se takav sporazum ne protivi javnom poretku — 1ili u
pogledu brige 1 paZnje osoba koje su u njegovo] sluzbi ili
njegovih agenata u odnosu na ukrcavanje, rukovanije,

slaganje, prijevoz, ¢uvanije robe, staranje o njoj 1
iskrcavanije robe koja se prevozi morem, pod uvjetom da u tom
slu¢aju nije bila izdana teretnica 1 da su uvjeti
postignutog sporazuma uvrsSteni u priznanicu koja necé¢e biti
prenosiva i1 u kojoj je ta neprenosivost naznacena.

Svaki na taj nac¢in zakljuceni ugovor 1imat <¢e puni pravni
uc¢inak..

Medutim, ovaj ¢lan se ne primjenjuje na redovne trgovacke terete
koji se prevoze u toku redovnog trgovackog poslovanja, ved
samo na druge prevoze, kod kojih narav i stanje dobara koja
se trebaju prevesti, 1 okolnosti, odredbe 1 wuvjeti pod
kojima se prevoz treba vrsiti, opravdavaju poseban sporazum.

000000000000000000000000000000000

Clan 7.
Ni jedna odredba ove konvencije ne sprecava vozara 1i1li krcatelja
da uvrste u ugovor sporazume, uvjete, rezerve ili

oslobodenja, koji se odnose na obveze 1 odgovornosti vozara
i broda za gubitak ili oSteéenje robe, za cCuvanje, staranje
i rukovanje, prije ukrcavanja 1 poslije iskrcaja iz broda
kojim se roba prevozi morem.

000000000000000000000000000000000

Clan 8.

Odredbe ove konvencije ne mijenjaju ni prava ni obveze vozara
Sto proizlaze iz bilo kojeg vazZeéeg zakona koji se odnosi na
ogranicenje odgovornosti vlasnika pomorskih brodova.

000000000000000000000000000000000

Clan 9.

Ova Konvencija ne dira u odredbe medunarodnih konvencija 1ili
nacionalnih zakona o odgovornosti za nuklearne Stete.

000000000000000000000000000000000

000000000000000000000000000000000

002-BROD

Cl.1.(d)

d) »brod« oznac¢ava svaki plovni objekt koji se upotrebljava za
prijevoz robe morem;

000000000000000000000000000000000
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Cl1.3.(1).

1. Vozar je duzan da prije i1 na pocetku putovanja ulozZi duzZnu
pazniju

a) da brod osposobi za plovidbu;

b) da brod primjereno opremi, popuni posadom i opskrbi
zalihama;

c) da osposobi i dovede u ispravno stanje skladista,
ledenice, hladnjace i sve ostale dijelove broda u
koje se roba ukrcava radinjena preuzimanja, prijevoza
i ocCuvanja.

000000000000000000000000000000000

Cl.1. (e)

e) »prijevoz robe« obuhvac¢a vrijeme od ukrcavanja robe na brod
do njena iskrcaja s broda.

000000000000000000000000000000000

2. Ako nije u ¢lanu 4. drukc¢ije odredeno, vozar ¢e uredno 1
pazljivo ukrcavati, rukovati, slagati, prevoziti 1 <Zuvati
robu, brinuti se za nju i iskrcati robu koja se prevozi.

000000000000000000000000000000000

Cl.3.(2).

Ni Jjedna odredba ovih pravila ne sprecava da se u teretnicu
unese bilo koja dopusStena odredba u vezi sa zajednickom
havarijom. Clan 5.

000000000000000000000000000000000

000000000000000000000000000000000

003-UKRCAVANJE TERETA-KRCATELJ

Cl1.3.(5).

5. Smatrat ¢e se da je krcatelj u trenutku ukrcavanja zajamcio
vozaru takvu tocnost oznaka, broja, kolic¢ina 1 teZine
(mase), kako im Jje saopé¢io, pa je duzan da vozaru naknadi
sve gubitke, 3tete 1 trosSkove koji su nastali ili proizlaze
iz netocCnosti tih podataka. Pravo vozara na takvu odStetu ne
ogranicava ni na koji nac¢in njegovu odgovornost 1 njegove
obveze iz ugovora o prijevozu prema bilo kojoj osobi osim
prema krcateliju.

0000000000000 00000000000000000000

Cl.4.(3).

3. Krcatelj ne odgovara za gubitak ili oStelenje Sto ih pretrpe
vozar 1li brod koji su nastali ili proizasli iz bilo kojeg
uzroka, ako to nije poslijedica djela, krivnje 1ili nepazZnije
krcatelja, njegovih agenata ili osoba u njegovo]j sluzbi.

0000000000000 00000000000000000000

0000000000000 00000000000000000000

005-PRIJEVOZNE ISPRAVE

Cl.1. (b)

b) »ugovor o prijevozu" primjenjuje se Jjedino na onaj ugovor o
prijevozu kod kojega je izdana teretnica ili slic¢na isprava,
koja daje naslov na prijevoz robe morem; takoder se

primjenjuje na teretnicu ili slié¢nu ispravu, izdanu na
osnovi brodarskog ugovora, pocevsi od trenutka kada se
odnosi izmedu vozara 1 1maoca teretnice ravnaju po toj
ispravi;

0000000000000 00000000000000000000

Cl1.3.(3).
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3. Nakon preuzimanja robe vozar, zapovjednik broda ili agent

vozara duZan Je krcatelju na njegov zahtjev izdati teretnicu
koja, medu ostalim, treba da sadrzava:

a) glavne oznake potrebne za utvrdivanje istovjetnosti
robe, kako ih je prije pocetka ukrcavanja pismeno
saopéio krcatelj, ako su te oznake utisnute ili na
drugi nac¢in jasno stavljene na nepaki-ranu robu,
sanduke ili omote u kojiima se ta roba nalazi, tako
da bi u redovitiin prilikama ostale c¢itljive do
svrdetka putovanija;

b) broj koleta, i1li komada, kolic¢inu ili teZinu (masu),
prema danome sluc¢aju, onako kako ih je pismeno
saopc¢io krcatelj;

c) stanje i vanjski izgled robe.

Ipak, nijedan vozar, zapovjednik broda 1ili agent wvozara nece
biti duzan da u teretnici navede ili sporne oznake, broj,
koli¢inu ili teZinu (masu) ako 1ima ozbiljnog razloga
sumnjati da ne predstavljaju onu robu koju Je wuistinu
primio, ili ako nije imao razumne mogucénosti da to provjeri.
C1.3.(3).

0000000000000 00000000000000000000

Cl.3.(4).

4. Takva teretnica stvarat ¢e, dok se protivno ne dokaZzZe,
pretpostavku da je vozar preuzeo robu takvu kakva je opisana
suglasno stavu 3. a), b) 1 c).

Medutim, protudokaz nije dopuSten kada je teretnica prenesena na
tre¢ega koji je u dobroj vieri. C1.3.(4).

0000000000000 00000000000000000000

Cl1.3.(7).

7. Kada roba bude wukrcana, teretnica koju ¢e krcatelju izdati
vozar, zapovjednik broda, odnosno agent vozara, bit ¢e — ako
to krcatelj zahtijeva - teretnica s naznakom »ukrcano«, pod
uvjetom da krcatelj, wukoliko Jje prethodno primio neku
ispravu koja daje pravo na tu robu, tu ispravu vrati
prilikom izdavanja teretnice »ukrcano«. Vozar, zapovjednik
broda, odnosno agent, mogu u luci ukrcavanja na prethodnoj
izdanoj ispravi naznac¢iti ime broda, odnosno brodova u koje
je roba ukrcana, kao 1 datum, odnosno datume ukrcavanja i
kada to bude na ispravi naznaceno, smatrat ¢e se ako sadrzi
podatke iz ¢lana 3. tolke 3 — da predstavlja, za svrhu ovoga
¢lana, teretnicu s naznakom »ukrcano«.

0000000000000 00000000000000000000

Cl1.3.(5).

5. Smatrat ¢e se da je krcatelj u trenutku ukrcavanja zajamcio
vozaru takvu tocnost oznaka, broja, koli¢ina 1 teZine
(mase), kako im je saopc¢io, pa Jje duzan da vozaru naknadi
sve gubitke, Stete i1 troskove koji su nastali ili proizlaze
iz netocCnosti tih podataka. Pravo vozara na takvu odStetu ne
ogranicava ni na koji nad¢in njegovu odgovornost 1 njegove
obveze 1z ugovora o prijevozu prema bilo kojoj osobi osim
prema krcatelju.

0000000000000 00000000000000000000

0000000000000 00000000000000000000

007-PREDAJA TERETA PRIMATELJU
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Cl.3.(6).

6. Ako obavijest o gubitku ili o$teé¢enju i1 o opéoj naravi tog
gubitka ili oSteé¢enja nije pismeno dana vozaru ili njegovu
agentu u luci iskrcaja,prije ili u trenutku preuzimanja robe
ili njene predaje na cCuvanje osobi koja Jje po ugovoru o
prijevozu ovlastena da primi robu, ili ako gubici ili
ostec¢enja nisu uoc¢ljivi, obavijest se mora dati u roku od
tri dana od predaje, pretpostavlja se,dok se protivno ne
dokaz?e, da Jje vozar ©predao robu kakva Jje opisana u
teretnici.

Pismene obavijesti nisu potrebne ako je stanje robe =zajednicki
utvrdeno u trenutku primitka. C1.3.(6).

U slucaju stvarnog ili pretpostavljenog gubitka 1li oStecéenja
vozar 1 primalac pruzit ¢e Jedan drugome sve razumne
olakSice kod pregleda robe 1 provjeravanja Dbroja koleta.
Cl.3.(6).

0000000000000 00000000000000000000
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008-0ODGOVORNOST PRIJEVOZNIKA ZA STETE NA STVARIMA I ZAKASNJENJE

Clan 2.

Ako nije u ¢lanu 6. druké¢ije odredeno, vozar ¢e kod svih ugovora
o0 prijevozu robe morem u pogledu ukrcavanja, rukovanija,
slaganja, prijevoza, cuvanja robe, staranja za nju 1 njena
iskrcavanja, snositi odgovornosti i1 obveze te uZivati prava
i oslobodenja koja su niZe navedena. Clan 2.

0000000000000 00000000000000000000

Cl1.3.(8).

8. Svaka klauzula, pogodba ili sporazum u ugovoru o prijevozu,
kojima se vozar ili brod oslobadaju odgovornosti za gubitak
ili o3tecenje u vezi s robom nastalo nepaznjom, krivnjom ili
neispunjenjem duzZnosti 1ili obveza propisanih ovim ¢&lanom,
ili kojima se njihova odgovornost umanjuje na drugi nadin
nego je to propisano ovom konvencijom, bit ¢e nistavi,
nepostoje¢i 1 bez uc¢inka. Klauzula kojom se vozaru ustupa
korist iz osiguranja, kao 1 svaka sli¢na klauzula, smatrat
¢e se klauzulom koja oslobada vozara od odgovornosti.

000000000000000000000000000000000

Cl.4.(1).

1. Ni vozar ni brod nisu odgovorni za gubitak ili ostecenja koji
su nastali ili proizas$li iz nesposobnosti broda za plovidbu,
ako se to ne moZe pripisati propustom duZne paZnje vozara da
osposobi brod za plovidbu, da ga primjereno opremi, popuni
posadom, opskrbi zalihama, 1li da osposobi 1 dovede u
ispravno stanje skladista, ledernce, hladnjace i sve ostale
dijelove Dbroda u koje se roba ukrcava, tako da Dbudu
prikladni za preuzimanje, prijevoz i ocuvanje robe, a sve to
u suglasnosti s odredbama ¢l. 3. tocC. 1.

Svaki  put kada je gubitak ili osteéenje nastalo zbog
nesposobnosti broda =za plovidbu, teret dokaza o upotrebi
duzne pazZnje pada na vozara ili svaku drugu osobu koja se
poziva na oslobodenje predvideno ovim c¢lanom.

000000000000000000000000000000000

Cl.4.(4).
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Nikakvo skretanje radi spaSavanja 1li pokuSaja spaSavanja

zivota ili dobara na moru, kao ni drugo razumno skretanje,
ne¢e se smatrati krSenjem ove konvencije 1ili wugovora o
prijevozu, 1 vozar nec¢e ni za kakav gubitak odgovarati.

O00000000OOOOOOOOOOOOOOOOOOOOOOOO
Cl.4.(2)

2.

Ni vozar ni brod nisu odgovorni za gubitak ili o3tecenje koji

su nastali ili proizlaze iz:

a) djela, nepaznije ili propusta zapovjednika broda,
¢lana posade,pilota iii druge osobe u sluZbi vozara u
plovidbi i upravljanju brodom;

b) pozara, ako nije uzrokovan osobnim djelom ili
krivnjoni vozara;

c) pogibelji, opasnosl.i ili nezgoda mora i drugih

plovnih voda;

) vise sile;

) ratnih dogadaja;

) djela javnih neprijatelja;

) naredbe ili prinude vladara, vlasti ili naroda ili

sudske zapljene;

h) karantenskih ogranicenija;

i) djela ili propusta krcatelja, vlasnika robe,
njegovog agenta ili predstavnika;

j) Strajkova, opcéeg otpustanja radnika s posla,
obustave ili ogranic¢enja rada iz bilo kojeg razloga
bilo da su djelomic¢ni ili potpuni;

k) gradanskih nemira ili pobuna;

1) spaSavanja ili pokuSaja spadavanja Zivota ili dobara
na moru;

m) gubitka u obujmu ili teZini (masi), i1li drugog
gubitka odnosno osStec¢enja nastalih uslijed skrivene
mane, posebne ili vlastite mane robe;

n) nedovoljnog pakiranja;

o) nedovoljnih ili netocnih oznaka;

p) skrivenih mana koje se ne mogu duZnom pazZnjo
otkriti;

g) svakog drugog uzroka, koji ne potjecle iz djela ili
krivnje vozara, njegovih agenata ili osoba u njegovo]j
sluzbi, no teret dokaza pada na osobu koja trazi da
se koristi ovim iskljudcnjem odgovornosti, i ona mora
dokazati da ni vlastita krivnja ili djelo vozara ni
krivnja ili djelo agenata, odnosno osoba u sluZbi
vozara,nisu pridonijeli gubitku, odnosno o$tecenju.

0000000000000 OOOOOOOOOOOOOOOOO0OOO

a)

Cl.4.(5).(a).

Osim u sluc¢aju ako Jje krcatelj naznac¢io vrstu 1 vrijednost
robe prije njenog ukrcaja, pa Je ta izjava unijeta u
teretnicu, ni vozar ni brod ne¢e ni u kojem slucaju
odgovarati za gubitak ili oStec¢enje robe 1ili u vezi s tom
robom za iznos veé¢i od 666,67 obracunskih jedinica po koletu
ili jedinici tereta 1li 2 obracdunske jedinice po kilogramu
brutto tezine izgubljene 1ili oS3telene robe, s tim, da se
primjenjuje granic¢ni iznos koji je visi
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Cl.4.(5).(b).

b) Ukupan iznos koji se duguje izracdunat ¢e se prema vrijednosti
robe u mjestu i u vrijeme kad Jje roba iskrcana suglasno
ugovoru ili u mjestu i u vrijeme kada je trebalo da bude
iskrcana.

Vrijednost robe odreduje se prema burzovnoj cijeni, a ako takve
nema, prema tekuc¢oj trznoj cijeni; ako nema ni jedne ni
druge, prema uobic¢ajenoj vrijednosti robe iste vrste 1
kvalitete.

0000000000000 00000000000000000000

Cl.4.(5).(c).

c) Kada se upotrijebi kontejner, paleta ili koje drugo slicno
sredstvo za grupiranje robe, svako koleto ili jedinica =za
koje je u teretnici naznaceno da su ukljuceni u to sredstvo
za prijevoz smatrat ¢e se kao Jedno koleto 1li Jjedna
jedinica u smislu ovoga stavka. Osim u navedenom slucaju, to
¢e se sredstvo za prijevoz smatrati kao jedno koleto ili
jedna Jjedinica.

0000000000000 00000000000000000000

Cl.4.(5).(d).

d) obracdunska jedinica navedena u ovom c¢lanku Jje Posebno pravo
vucenja kako ga Jje definirao Medunarodni monetarni fond.
Iznosi navedeni u podstavku a) ovoga stavka preracdunavaju se
u domac¢u valutu na osnovi vrijednosti te wvalute na dan
utvrden po pravu suda koji raspravlja spor.

Vrijednost ( nacionalne )valute, u znacenju Posebnog prava
vucenja, drzave koja Jje <¢lanica Medunarodnog monetarnog
fonda obracunava se prema metodi vrijednosti koju na dan
koji je u pitanju primjenjuje Medunarodni monetarni fond za
vlastite operacije i transakcije. Vrijednost domace valute,
u znacenju Posebnog prava vucenja, drzave koja nije c&lanica
Medunarodnog monetarnog fonda, obradunava 3e na nac¢in koji
odredi ta drZava.

Medutim, drZava koja nije c¢lanica Medunarodnog monetarnog fonda
i ¢ije pravo ne dopusSta primjenu odredaba 1z prethodnih
reCenica moze, u trenutku ratifikacije ili pristupa, ili u
bilo kojem trenutku nakon toga, izjaviti da se granice
odgovornosti predvidene u ovoj Konvenciji, koje treba
primijeniti na njezinom podrucju utvrduju kako slijedi:

(i) glede iznosa od 666,67 obracunskih jedinica,
spomenutih u podstavku a) stavka 5. ovoga c¢lanka,
10.000 novc¢anih jedinica, ;

(ii) glede iznosa od 2 obradunske jedinice spomenute u
podstavku a) stavka 5. ovoga ¢lanka, 30 novcanih
jedinica.

Novcana Jjedinica na koju se odnose prethodne recenice odgovara
65,5 miligrama zlata fino¢e 900 tisué¢nina. Pretvaranje
iznosa odredenih u toj recenici u domaé¢u valutu vrsi se
prema pravu te drzave.

Obrac¢un 1 pretvaranje navedeni u prethodnim recenicama vrSe se
na nac¢in da se u domac¢oj valuti drzave izrazi ukoliko je
moguc¢e ista stvarna vrijednost za 1iznose u podstavku a)
stavka 5. ovoga ¢lanka u obracunskoj jedinici kako je tamo
izraZzeno.
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Drzave obavjedtavaju depozitara o nac¢inu obracuna 1ili o
rezultatu preracunavanja prema pojedinom slucaju prilikom
deponiranja isprave o ratifikaciji ili pristupaniju i kadgod
postoji promjena u bilo kojem slucaju.

000000000000000000000000000000000

Cl.4.(5).(e).

e) Ni vozar ni brod ne mogu se koristiti povlasticom ogranicenija
odgovornosti 1z ovog stavka ako se dokaZe da Jje Steta
uzrokovana djelom 1li propustom vozara pocdinjenim bilo u
namjeri da se izazove Steta, bilo bezobzirno i sa svijescéu
(znanjem) da bi iz toga vjerojatno mogla proizac¢i Steta.

000000000000000000000000000000000

Cl.4.(5).(f).

f) Izjava spomenuta u toc¢ki a) ovoga C¢lanka, unesena Uu
teretnicu, stvara pretpostavku dok se ne dokaze protivno,
ali ona ne obvezuje vozara koji ju mozZe pobijati.

000000000000000000000000000000000

Cl.4.(5).(qg).

g) Sporazumom izmedu vozara, zapovjednika broda 1ili agenta
vozara 1 krcatelja mogu se odrediti i drugi najvisi iznosi,
razlic¢iti od iznosa odredenih u tocki a) ovoga c¢lanka, pod
uvjetom da taj ugovoreni najvis3i iznos ne bude manji od
odgovarajuc¢eg najviseg iznosa iz te tocke.

000000000000000000000000000000000

Cl.4.(5).(h).

h) Ni wvozar ni brod neé¢e ni u kojem slucaju odgovarati =za
gubitak 1li oSteé¢enje pocinjeno robi ili koje se na nju
odnosi, ako je krcatelj u teretnici svjesno dao laznu izjavu
o vrsti i vrijednosti robe.

0000000000000 00000000000000000000

Cl.4.(6).

6. Upaljivu, eksplozivnu ili opasnu robu na krcanje koje vozar,
zapovjednik broda, odnosno agent vozara ne bi pristali da su
znali narav, odnosno svojstvo, moZe vozar u svako doba i
prije iskrcavanja bilo gdje iskrcati, unistiti 1ili uciniti
je bezopasnom, bez obveze na odStetu, a krcatelj ove robe ¢ce
odgovarati za svu Stetu i troskove, neposredno ili posredno
nastale ili proizasle, zbog njezina ukrcavanja. Ako bi neka
roba te vrste, koja je ukrcana sa znamem i pristankom vozara
postala opasna za brod i teret, nju vozar isto tako moze
iskrcati ili unistiti, odnosno uc¢initi Jje bezopasnom, a da
za to ne odgovara, osim iz naslova zajednic¢ke havarije, ako
bi je bilo.

0000000000000 00000000000000000000

Cl.4.-bis-(1)

1. Oslobodenja 1 ogranicenja odgovornosti predvidena ovom
Konvencijom primjenjuju se na sve tuzbe protiv vozara za
naknadu gubitaka ili osStec¢enja robe koja je predmet ugovora
o prijevozu, bilo da se tuzZba zasniva na ugovornoj ili
izvanugovornoj odgovornosti.

000000000000000000000000000000000

Cl.4.-bis-(2

2. Ako je tuZba podignuta protiv vozareva sluzbenika, taj ¢&e se
sluzbenik moc¢i koristiti oslobodenjima 1 ogranicenjima
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odgovornosti na koja se moze pozivati vozar u smislu ove
Konvencije.)

000000000000000000000000000000000

Cl.4.-bis-(4)

4. Medutim, sluZzbenik se ne moze koristiti ovlastenjima iz
odredaba ovoga c¢lanka ako se dokaZe da je Steta uzrokovana
djelom 1ili propustom tog sluZbenika pocinjenim bilo u
namjeri da se izazove Steta bilo bezobzirno i sa svijescéu
(znanjem) da bi iz toga vjerojatno mogla proizac¢i Steta.

000000000000000000000000000000000

Cl.4.-bis-(3)

3. Ukupni iznos kojim se terete vozar i njegovi sluzZbenici nece
ni u kojem slucaju prije¢i granic¢ni iznos predviden ovom
Konvencijom.

000000000000000000000000000000000

Clan 5.

Vozar se moze odre¢i svih 1ili jednog dijela svojih prava 1
oslobodenja ili povecati svoju odgovornost i obveze
predvidene ovom konvencijom, ali pod uvjetom da ovo
odricanje, odnosno povec¢anje, bude u teretnici koja se
izdaje krcatelju Ni Jjedna odredba ove konvencije ne
primjenjuje se na brodarske ugovore, ali ako su bile izdane
teretnice u slucaju postojanja brodarskog ugovora,
podvrgavaju se uvjetima ove konvencije.

000000000000000000000000000000000

Clan 8.

Odredbe ove konvencije ne mijenjaju ni prava ni obveze vozara
Sto proizlaze iz bilo kojeg vazeceg zakona koji se odnosi na
ogranicenije odgovornosti vlasnika pomorskih brodova.

000000000000000000000000000000000

000000000000000000000000000000000

009-ZASTARA I REGRES

Cl.3(6)

Pod rezervom odredaba stavka 6.bis, vozar i brod bit ¢ée u svakom
slucaju oslobodeni svake odgovornosti u vezi s robom, osim
ako je tuzba podignuta u roku od godine dana kada je teret
predan ili je trebao da bude predan. Taj rok moZe, medutim,
biti produzZen sporazumom stranaka postignutim nakon dogadaja
koji je bio povodom za tuZbu.

0000000000000 00000000000000000000

Cl. 3.(6.bis)

Regresne tuZbe mogu biti podignute i nakon isteka roka
predvidenog u prethodnom stavku, ako su podignute u roku
odredenom zakonom suda pred kojim se vodi spor. Medutim, taj
rok ne moze biti kraé¢i od tri mjeseca, racunajuc¢i od dana
kada Jje osoba koja podnijela regresnu tuZbu udovoljila
odStetnom zahtjev ili je obavije3tena o tuzZbi koja je protiv
nje podignuta.

0000000000000 00000000000000000000
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