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PREDGOVOR

Ovaj priruénik je rezultat spleta okolnosti i
sudbine. Zivotne prilike i neprilike uc¢inile su da sam
viSse od 6 godina, sa prekidima, prozivio na Korculi,
skoro dvije godine u Trani (Italija) i preko 47 godina
u Piranu (Slovenija), sve u gradovima koji su u
povijesti vezani sa ranim statutima koji su sadrzavali i

vrlo napredne odredbe o spaSavanju.

Citajuéi literaturu o gradskim statutima, a i
slusajué¢i neke diskusije navelo me Jje da potrazim, meni
slabo poznate statute i nepoznate podatke o odredbama u
vezli sa spaSavanjem. I naSao sam najvise basS iz mjesta

gdje me je Zivot donio.

Statut Trani-a (Italija) - (Ordinamenta Trani) potice iz
1063 godine. Odredba je bila: Spasavatelj je morao u roku od tri
dana od zavrSetka predati sudu popis i sve $to je spasio. Ako bi se viasnik
pojavio spaSavatelj bi dobio polovicu za nagradu, a ako se vlasnik ne bi

pojavio 30 dana, sve bi pripalo spaSavatelju. 1

' XIX. These wise consuls of the sea propound and say and define,
that if any person find goods on the sea, which are floating, it shall be
lawful for him to take them and deliver them up to the court and give a
written list of them within three days, after he has found them and taken
them. And of those goods so recovered he shall have the half if the
owner of them is found. And those goods shall remain in the hands of
the court thirty consecutive days. And if at the end of thirty days the
owner shall not appear, nor any lawful person on his behalf the goods

shall belong to him, who has found them.

XX. The aforesaid consuls propound, say, and define, that if any
person finds goods under water, two thirds of them shall belong to him,
who has found them, and one third of those goods shall be given up to

the owner in the case of goods which have a mark upon them.

(T. Twiss, IV The Black Book of Admiralty 524-543.).



Ovo nije jo3 ugovorni odnos, koji se pojavljuje 150

godina kasnije u korculanskom statutu.

Korculanski statut (Liberlegum ac statutorum Ciutitatis et insulae

Curzule) iz godine 1214 odreduje u:
GL. LXXXII. ---O BRODOLOMU™

»1, ako netko bude htio i¢i na spaSavanje necega (s broda), neka se (o
tome) najprije dogovori s (brodskim) parunom, pa ako parun ne bude Zelio
pomoc i nece da ugovori (pomoc), neka se nitko ne usudi iSta uzeti (od
brodskih stvari) pod prijetnjom globe od pedeset perpera ($to) treba da
pripadnu Komuni i neka vrati stvari koje je uzeo. A ako parun pristane
(primiti pomoc), neka je svakome dopusteno izvlaciti i spasavati (stvari) pod

onim uvjetima kako je ugovorio s parunom.“ 2
Ovo je ve¢ ¢isti ugovorni odnos.

Statut grada Pirana iz 1274 nije sacduvan u cijelosti
dok je naknadni iz 1307 sacduvan no u njemu nisam nasao
odredbe u svezi sa spasavanjem, vjerojatno iz razloga
§to je 1255 duZzd Renier Zebo promulgirao Codice di Diritto
Marittimo, pa je to propis Venecije koji se je u to doba
veé primjenjivao i u Piranu 1 koji je sadrzavao odredbe

o spasavaniju.

Postojalo Jje u ta vremena povijesno vrlo Jjako
razvijeno t.zv. ,obalno pravo“ - pravo brodoloma (iUS
naufragiiy %to Jje bilo, fino redeno, prisvajanje tude
imovine koju je more naplavilo na obalu ili je bila na
dnu mora ili je plutala, a opravdavalo se je obic¢ajnim
pravom.3 Naisao sam 1 ,pric¢e iz davnine“ da su se

podizali, neke vrste svjetionici, lomace, 1itd., na

2 ,Korlulanski statut- Statut grada i otoka Korcule 1214.%
Zagreb/Korc¢ula,1987.str.58.; Prijevod.

3 | u mojoj praksi bio sam dva puta konzultiran da li se smije
prisvojiti i jedrilica koja je nadena napustena.



krivim mjestima, da bi brodovi noéu zalutali i nasukali
se 1li doZivjeli Dbrodolom, pa da bi se moglo
primjeniti ,obalno pravo“. Navodno su feudalci davali
zasluznima na poklon zemljista uz more radi lakog 1
brzog bogadenja.? Tako je bila i po malo zlobna pricda
da Je Piran dobio ime po starogrckoj rijec¢i odnosno
korijenu ,myp" (vatra). °

Uslijed ogromnog povecanja nautic¢kog turizma i, na
Yalost, dosta skudenog znanja tuirsta/nauticara, Jjako
je povecan broj spaSavanja. S druge strane ne postoji
nekakav priruénik za sluc¢aj nastupa spasSavanja. Buduc¢i
da za turisticke nauticke objekte nema posebnih propisa
za spasavanije, primjenjuju se propisi za plovne

objekte, a uz njih i za imovinu.

Zbilja Jje tes3ko povjerovati da su se u ta davna
vremena U statutima bavili i1 sa problemom spasavanja i
to skoro na moderan nac¢in. U praksi imao sam par manjih
slucajeva spaSavanja pa sam, potaknut 1 njima 1
razmatranjima statuta, zelio razmotriti  problem

spasavanja kakav je sada.

Ovaj priruc¢nik, rezultat je toga razmatranija.

borde Ivkovicé

.,Upravo zbog ovog posljednjeg, tzv.regalnog prava, dodjela
feudalnog lena uz opasnu pomorsku obalu smatrala se posebnom
vladarevom milo$cu.“; Stankovi¢, P.;Spasavanje u plovidbneom pravu

Jugoslavije, 1976, str. 25.

® Scotti G., La Storia, Pirano d'Istria, La Storia,,La Voce del Popolo®
str.7.: ,.....alcuni reputano che Pyrrhanum sia di origine traco-greca, data
la radice ,pyr® che significa fuoco, forse per l'esistenza di un antico

punto luminoso notturno per i naviganti.”
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“The fact is, however, that the assessment of
salvage has never been an exact science, and the
embellishment added by article 14.3 is well known
to have been an uneasy compromise. Lord Mustill u

“NAGASAKI SPIRIT"

UvoD

Medunarodna Konvencija o SpaSavanju donesena
je 18.travnja 1989 g. 1 uz Konvenciju donesena
su 1 tri dodatka. Dodatak br.l. ,Zajednicki
dogovor“ Je posveéen Dbas problemu zastite

okolisa t3j. ¢l. 13. 1 14. Dodatak br.2. se
odnosi na York-Antwerpska pravila 1974. time da
se naknada po Cl. 14. ne¢e priznati kao

generalna havarija dok je Dodatak br.3.
Rezolucija ba$ u pogledu spasavanja 1 posebno o
zastiti okolisa.

Hrvatska Jje Konvenciju potvrdila ve¢ 1998, a
stupila je za Hrvatsku na snagu 10 rujna 1999. °*
Odredbom ¢l. 140. Ustava promulgirane
konvencije imaju vedéu snagu od zakona.

Prema Zakonu o) potvrdivanju konvencije
Hrvatska Jje stavila pridrzaje (rezerve)
predvidene u &l. 30. st.l. tod. b). i d). ?

Konvencija ne pretstavlja kompletan propis
jer u nizu odredbi i za niz situacija prepusta

rijedenije odredbama Pomorskog zakonika a
otvorena Je 1 prepusta vrlo mnogo ugovoru
stranaka. U stvari, u praksi, najcesée se

problemi u svezi sa spasavanjem rjeSavaju 1ili
dogovorno sporazumom ili koristeé¢i standardne
tipitizrane ugovore ,No cure - no pay"“. °

1

International Convention on Salvage, 1989, :

Pregled medunarodnih instrumenata, Vujasinovi¢,M.;

PPP god.45. br.160; Pregled medunarodnih
instrumenata, str.117.
2 Db). kad se operacija spadavanja obavlja

unutarnjim vodama i ni jedan brod nije ukljucen;
d). kada je imovina o kojoj Jje rijec¢ pomorska
kulturna vrijednost pretpovijesnog, arheoloskog ili

povijesnog znacenja 1 nalazi se na dnu mora.

5 Lloyd's Standard Form of Salvage Agreement™
(LOF), =zadnje izdanje u ovom c¢asu 2000 g., te t.zv.

SCOPIC CLAUSE, u ovom Casu zadnje izdanje 2005.g.

Uvod
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Prema tome, uz sporazumno rjesSenje nagodbom,
spor se moZe rijesSiti na sudu, ili Jjednim
arbitraZznim postupkom ili koridtenjem Lloyd's
LOF i u LOF-u predvidenih postupaka.

Obzirom da u nekom postupku moze do¢i do
primjene 1 odredbi Konvencije 1 zakonskih
propisa bez obzira koji ¢e forum rjeSavati
potrebno se Jje upoznati sa svim odredbama,
koliko Jje to moguée Jer se LOF i SCOPIC
mijenjaju s vremena na vrijeme, pa Jje potrebno
upoznati se sa promjenama.

MoZe se okarakterizirati Konvenciju sa dva

najglavnija skupa odredbi: prva Jje davanije
pravila ponaSanja zainteresiranih a druga je
sistem obracunavanja posebne naknade. Te su

odredbe u glavnom sadrZane u ¢l. 13. i ¢l. 14.,
koji potonji, rijesava delikatnu situaciju kada
spadavatelj nastoji i1 pokusava spaSavati i
okolis, a kod toga ne uspije ili pak uspije sa
minimalnim rezultatom.

Potrebno je spomenuti da Jje ©postojala i
Konvencija o spasavanju 1910 te da Jje Hrvatska
bila ¢lanica iste.

Razmatranje odredbi Konvencije otezZzavala mi
je Cinjenica da 1dma i da kruZi u praksi
nekoliko prijevoda Konvencije.

Koliko Jje meni ©poznato ©postoji sluZbeni
prijevod iz Narodnih Novina uz Zakon od 12.
linja 1998. *, zatim postoji jedan prijevod u
Uporednom Pomorskom pravu v.31, (2-4),273-2900
(1989) (prijevod Ane Sihtar), a nasao sam i
prijevod objavljen 1995 ( u radu Prof.emerit..
dr.sc.Grabovca) . >

Drzao sam se sluzbenog prijevoda, iako

nevoljko °, a u prilogu sam dao i drugi prijevod

“skinut sa Interneta

http:/ /www.nn/clanci/medjunarodni/1998/078.htm

° Poastoji jod nekoliko djelomiénih prijevoda na

pr. Prof.Dr. Pavié. PPP.god.39(1997)153-154.136-
154.

® Neki su izrazi prevedeni potpuno naopako. ¢&1.

Uvod
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odvijetnice Sihtar, te savjetujem da Jje bolje
drzati se prijevoda u prilogu.

Pravna strana spaSavanja nije Jjednostavna.
MoZzda Jje najbolji dokaz razni nazivi pojedinih
ugovora 1 situacija kod spasSavanje, koji pomazu
u diskusiji i raspravljaniju.

KaZe se da postoje ,ugovori in extremis™ 1 to
onda kada se sklapa ugovor izmedu broda koji je
u tesdkoj situaciji 1 spaSavatelja. »Normal
contract™ je onaj koji se sklapa izmedu broda i
profesionalnog spasSavatelja nakon pregovora.
Kada se radi o ,ugovoru in extremis“, najcesce
se zavrSava na sudu pogotovo ako ima elemenata
odredenih u ¢l. 7. Konvencije.

Jos se tipovi wugovora nazivaju 1 ,contract
salvage“ i ppure salvage™ (katkada ,merit
salvage").

Kod ,contract salvage"“ zainteresirani sklapaju
ugovor prije pocetka spasSavanja 1 najcesée e

iznos nagrade ugovoren (i placen). To Je
poznati LOF ("Lloyds Open Form Salvage
Contract.)

Kod ,pure salvage“ ne postoji ugovor. Odnos
medu strankama postoji ex lege. U slucaju spora
oko nagrade rjesSava sud/arbitraza na temelju

predvidenih elemenata u zakonu (Konvenciji).
Ovaj tip ,pure salvage" dijeli se u govoru dalje
na : ,high order“ i1 ,low order“. U ,high order"

spasSavatelj eksponira svoju imovinu i posadu
". U “low order“™ je rizik i opasnost mala. °

12. i ¢1.13. ,nhaknada“ umjesto nagrada
reward); ¢l. 20. ,povlastica“ za ,maritime lien™
umjesto privilegiij; cl.22. s privremeno™
sinterim!; ¢l.24. ,spaSavanja“ za ,salvor"“.

,Examples of high-order salvage are boarding a
sinking ship 1in heavy weather, boarding a ship
which is on fire, raising a ship or boat which has
already sunk, or towing a ship which is in the surf

away from the shore.™

8

,Examples of low-order salvage include towing

another vessel in calm seas, supplying a vessel

with fuel, or pulling a vessel off a sand bar.

Uvod
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Postoji prilic¢na slic¢nost izmedu Konvencije
1989 i1 Pomorskog zakonika 2004 ali ima i bitnih
razlika. Tako Konvencija odreduje u ¢l.1l. da se
primjenjuje u ,..... plovnim vodama ili u ma kojim
drugim  vodama“. Pomorski zakonik se prema
¢l.761l.st.1.to¢.1. primjenjuje za spasSavanje
»...na moru ili pod morem«.

Pomorski zakonik toc¢.4). naglasava da se
primjenjuje za morska bogatstva dok konvencija
odreduje 1 za unutarnje vode.

Eventualna primjena Konvencije u plovnim ili
drugim vodama koje nisu more, izvan Jje obrade
ovog prirudnika. *°

Konvencija u ¢l.2. odreduje da se primjenjuje
kao materijalno pravo kako za sudski tako 1
za arbitrazni postupak sto primijenom ¢l. 140.
Ustava stavlja odredbe Konvencije ispred
odredbi Pomorskog zakonika. Medutim ¢&l. 6.
Konvencije predvida da se ugovorom  mozZe
druk¢ije izric¢ito predviditi 1ili ako to iz
ugovora »proizlazi« 1{ Pomorski zakonik
odreduje o primjeni ugovorenog prava u ¢l. 978.
i 979. ' no odredbe Ustava imaju vedéu snagu i
od odredbi Pomorskog zakonika

Konvencija u ¢l.4. odreduje da se nece
primjenjivati na ratne Dbrodove, (vidi ali

° P.z. u &l. 784 do 787. odreduje o predmetima
koji plove na povr$ini mora, ili je uronjen ili je
opasnost za plovidbu, Sto nije predmet ovog

priruénika.

9 Odredba &l. 140 Ustava, mogla bi prodiriti

primjenu Knvencije i na podrucje unutarnjih voda,
koje postoje posebni zakon.

. ..by implication™.

2 yidi &1. 140. Ustava i rezervu R.Hrvatske na
Konvenciju ¢l. 30. st.l.to¢.b). ,....and no vessel
is involved“ 3to =zna¢i da se ne radi o plovnom
objektu a ako se radi barem o Jjednom plovnom

objektu Konvencija bi se primjenjivala, zatim

rezerva toc.d. kada se radi o kulturnm
vijednostima ali na dnu mora, Sto znac¢i da bi se na
dnu unutarnjih voda Konvencija primjenjivala, ako

nema posebnih propisa za to.

Uvod
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odredbu Pomorskog zakonika u &l. 762.). *® Prema
st.2. ako ¢lanica odluci primjenivati
Konvenciju na svoje ratne brodove 1ili druge
opisane u st.l. »...ona ¢e o tome izvjestiti«.
Hrvatska nije izric¢ito odluc¢ila primjenjivati
Konvenciju, ali je donijela odredbe ¢l. 762. o
primjeni ugovorenog prava.

Glede »nekomercijalnih brodova« definiranih
dalje u ¢l.4. 1 povezanih sa ¢&l1.5. Konvencija
predvida nekoliko izuzetaka. Tako po ¢&l.4.
drzava moze i drugacije odluciti.

Na sve odredbe R.Hrvatske o spasSavanju koje
obavlija javna vlast i1li se obavljaju pod njenim
nadzorom nec¢e se primjenivati Konvencija. Ipak
takvi spasavatelji Dbit ¢e ovlasSteni koristiti
se pravima 1 pravnim sredstvima predvidenim u
Konvenciji ¢l1. 5.. U pogledu koristi prava
javne vlasti odreduje se ©prema »...pravu one
drZave u kojoj se takva vlast nalazi«.

Konvencija sa odredbom <&lanka 11. SURADNJA,
na neki nac¢in =zaduZuje drzave clanice da wvode
raduna o potrebi suradnje u svrhu udinkovosti
itd. Pomorski zakonik Jje tome zaduzZenju
posvjetio ¢l. 764 st. 2) do 4).; 765; 766; 767;
768; 769;

U cl. 13. st.2. Konvencija personificira
»brod« da Jje duZan platiti nagradu uz druge
pravne 1 fizicke osobe. Pomorski =zakonik Jje pak
odredio u ¢l. 778.st.1 da Jje duZan platiti
»brodar«, ako nije drugadije odredeno. *

~

Cl. 14. i 15. zahtjeva posebnu obradu.

U ¢l.16. Odreduje da se za spasSavanje zivota
ne plac¢a naknada, ali da spasavatelj ima pravo
na na udio u naknadi za spa3avanje broda ili
druge imovine.

13 vidi PZ.&l. 988. o iskljudivoj nadleZnosti
hrvatskog suda.

¥ ¢1.5.st.1.32. Vidi i Filipovié, V., Zadto nam
vise ne treba »brodar u Pomorskom Zakoniku, Zbornik
Pravnog Fakulteta u Zagrebu, 2006, 555-576.

Uvod
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Za pitanje privilegija Konvencija upucéuje u
¢l. 20.na ostale konvencije odnosno nacionalno
pravo. Hrvatska nije vezana nijednom
konvencijom o pomorskim privilegjima. Pomorski
zakonik odreduje o privilegiju u c¢lancima 241-
252, 592-597. *°

Konvencija u ¢l. 21., a Pomorski zakonik u
¢l. 779. odreduju o Jjamstvu 1 zabrani otpreme
odn. odlaska spa$enog broda odnosno imovine dok
se ne pruzi jamstvo.

Cinjenica je da se Konvencija odnosi na
sluc¢ajeva na moru u slucajevima gdje nije
stavljena rezerva od strane R.Hrvatske 1 na
unutrasnjim vodama, dok se Pomorski zakonik
primjenjuje na more tj. tocno odredene
povr3ine. 6 Tako je Konvencija 1989 wveliki
napredak, naro¢ito u pravcu zastite okoliSa,
International Salvage Union (ISU) ima dosta
prijedloga za poboljSanje, narocito sa
stajalista spaSavatelija.

5 vidi Ivkovié, Pomorski privilegiji na brodu,
2007.

16 ZAKON O PLOVIDBI UNUTARNJIM VODAMA NN.19/98,
151/03,138/06. &1. 159-185.

Uvod
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MEDUNARODNA KONVENCIJA 1989
I
POMORSKI ZAKONIK 2004

000000000000 - 000000000000

GLAVA I.
OPCE ODREDBE

1 CLANAK 1.
1.1 DEFINICIJE
Za potrebe ove Konvencije:
a) operacija spasavanja oznacuje svaki €in ili inidbu poduzetu kako bi
se pomoglo brodu ili bilo kojoj drugoj imovini koja je u opasnosti u plovnim
vodama ili u ma kojim drugim vodama

b) brod oznacuje svaki brod, plovilo ili napravu sposobnu za plovidbu.

c) imovina oznacuje svaku imovinu koja nije trajno i namjerno
ucvrSéena uz obalu te uklju€uje vozarinu izloZzenu riziku.

d) Steta okoliSu oznacuje znatno fizicko ostecenje ljudskog zdravlja,
zivota u moru ili bogatstava u obalnim i unutarnim vodama te podrucjima
uz njih, prouzroCeno oneciS¢enjem, zagadenjem, vatrom, eksplozijom ili
sliénim tezim nezgodama.

e) isplata oznacuje svaku nagradu, podmirenje ili naknadu koja se
duguje po ovoj konvenciji.

f).organizacija oznacuje Medunarodnu pomorsku organizaciju.
g).glavni tajnik oznacuje glavnog tajnika Organizacije.
00000000000000000000000

1.1.1 Pomorski zakonik ¢l. 760,761,

Clanak 760.

K.-¢l.1l. PZ.cl.760,761
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Odredbe ove glave Zakonika primjenjuju se na
spasavanje osoba, brodova, stvari s tih brodova i svake
druge imovine koja se zatekme u opasnosti na moru,
ukljucujuci vadenje potonulih stvari iz mora.

Clanak 761.

Pojedini izrazi uporabljeni u ovoj glavi Zakonika imaju
ovo znacenje:

1) spasavanje jest svaki cin ili cinidba poduzeta radi
pomoci osobama, brodu ili bilo kojoj drugoj imovini koja je
u opasnosti na moru ili pod morem,

2) brod jest svaki brod, brodica, jahta, plovilo i naprava
sposobna za plovidbu,

3) imovina jest svaka imovina koja nije trajno i namjerno
ucvrséena uz obalu, ukljucujuci vozarinu ako je izlozena
riziku,

4) Steta morskom okolisu jest osjetno fizicko ostecenje
ljudskog zdravlja, Zivota na moru ili morskih bogatstava,
prouzroceno onecis¢enjem, Stetnim izljevom, vatrom,
nezgodom i slicnim teZim nezgodama,

5) isplata jest svaka nagrada, podmirenje ili naknada
koja se duguje na temelju odredaba ove glave Zakonika.

Iz odredba Konvencije, kako je veé¢ spomenuto ranije,
treba naglasiti da postoje razlike jer po Konvenciji

ista se primjenjuje na moru i “.u bilo kojim drugim
vodama”, dok po Pomorskom zakoniku samo "“...na moru i pod
morem”. *

Polaze¢i od odredbe ¢l. 140. Ustava, Konvencija se
mora primjenjivati 1 na vodama ukoliko nije slucaj
predviden pridrzajem (rezervom) koju Jje stavila R.
Hrvatska temeljem ¢l. 30.st.l1. toc¢. b). i d). tj. (b):
when the salvage operations take place in inland waters
and no vessel 1s involved odnosno (d) :when the property
involved is maritime cultural property.

! Tek usput: da 1i se spaSavanje odnosi na brod, koji se

nalazi u suhom doku a pojavio se Jje poZar na tom brodu, dakle
da 1li je taj brod , in navigable waters...“ 2?2 ?

K.-¢l.1l. PZ.cl.760,761
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IstiC¢e se da R. Hrvatska nije koristila pravo rezerve
za sluc¢aj opisan u ¢l. 30,.st.l. to¢. (a) 1 toc¢ (c), iz
¢ega treba zakljuc¢iti da se Konvencija primjenjuje u tim
sluc¢ajevima 1 na unutarnjim vodama dakle i kada su svi
brodovi unutarnjih voda pa i kada su sve zainteresirane
osobe hrvatske nacionalnosti. Da 1i konstrukcija
reéenice "“..svi brodovi..”, znac¢i da ako je samo Jjedan
brod onda...?

Prije razmatranja odredaba Konvencije potrebne su neke
uvodne napomene.

Za spaSavanje treba imati na umu da se mora posmatrati
iz dva smjera : aktivnog 1 pasivnog, onoga koji se
spad%ava 1 onoga koji spasava drugog.

Nije bitno da 1i je posada napustila brod.

Za spaSavanje osoba nije bitno gdje se nalaze, na
brodu ili u moru ili drugdje.

O¢ito Jje da opasnost mora postojati u svezi sa
plovidbom, ali nije bitno da je to od mora, vjetra 1
slic¢no, jer Je dovoljna svaka opasnost (na pr.
pomanjkanje goriva i sl.). Dakle najSire: opasnost smrti
osobe 1 propasti tvari. Stupanj opasnosti treba tumacditi
prilidno 8iroko, i nije potrebna najveéa opasnost. °

Postoje donekle razlic¢ita misljenja o tome kada mora
postojati opasnost medutim opasnost mora postojati u
Ccasu kada se pruza spasavanje. Ako u tom c¢asu nema
opasnosti nema niti spaSavanja, pa se eventualni uvjeti
ugovora rjesSsavaju na temelju odredaba o ugovorima.
opvismo u tome kakova Jje bila situacija kada Jje
spadavanje zatraZeno, ako se je promjenila situacija i
slic¢no.

Bitan Jje 1 koristan rezultat. U kratko: sprijeciti
opasnost za ozlijede 1 smrt osoba; Stete i1 propast za
imovinu. Stranke medutim mogu i drugacije ugovoriti.

Nekada se Jje wvrsila razlika izmedu spasavanja 1
pruzZzanja pomoc¢i, no kasnije je to napusteno.

2 Lefebre d'Ovidio et al., Diritto della Navigazione, X. izd.
str.395.,Cass. 22 giugnio 1990, n. 6264, DIRMAR. 1991, 694.

K.-¢l.1l. PZ.cl.760,761
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Potrebno je upozoriti da postoji 1 t.zv. SOLAS
konvencija, koja ima odredaba u svezi sa spa3avanja.

Nagrada Jje logican rezultat spasSavanja. Nagrada Jje
zasluzena 1 kada se radi o obveznom ili dobrovoljnom
spa%avanju. U nagradu Jje obic¢no uracunat i troSak
spasavanja.

Praksa Jje zauzela stajaliste da se kao mjesto
utvrdivanja visine vrijednosti spasenih stvari uzima
mjesto gdje je spasavanje uspjesno dovrsSeno.

Nije na odmet spomenuti da se u principu u pravu nije
obavezno nesto uc¢initi =za neku osobu koja toga nije
svesna ili protiv njegove volje. Medutim  pravo
spaSavanja to dozvoljava. Opéenito se smatra da Je
stajaliste prava spasSavanja nes3to posebnog. Tako se
citira Sudac Storey josS iz 1883 g.

“Salvage, it 1is true, 1is not a question of
compensation pro opera et labore. It raises
to a higher dignity. It takes 1its source in
a deeper policy. It combines with private
merit and individual sacrifices larger
considerations of the public good, of
commercial liberality, and of international
justice. It offers a premium by way of
honorary  reward, for  prompt and ready
assistance to human sufferings; for a bold
and fearless 1intrepidity, and for that
affecting chivalry, which forgets itself 1in
an anxiety to save property as well as life.
Treated as a mere question of compensation
for labour and services, measured by any
common standard on land or at sea, the
salvage of one moiety 1is far too high. But
treated, as it should be, as a mixed
question of public policy and private right,
equally important to all commercial nations,
and equally encouraged by all, a moiety 1is
no more than may justly re rewarded. Other
expositions have emphasised the inherently
dangerous and uncertain nature of the
maritime mercantile enterprise, wherein the
risks of sea travel are high and

K.-¢l.1l. PZ.cl.760,761
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unpredictable, and the potential for 1oss
great.” 3

Ima mi3ljenja da Je spasavanje isto ili slicéno
neopravdanom obogac¢enju, zatim da se radi o negotiorum
gestio, o quasi wugovoru itd. Dapacde razmatra se 1
pitanje da 1i Jje to wugovorni odnos ako ugovor nije
skloplijen. Vidi Admiralty Commissioner v. Valverda
(Owners) * S druge strane dosta ima misljenja da se radi
o sui generis slucaju stvorenom tokom vremena za stalne
potrebe spaSavanja u pomorskom prometu.

Svakako je ¢injenica da za traZenje nagrade od strane
trec¢ega, dodusSe postoje elementi ugovornog prava, ali to
nije samo ugovor, iako se ugovor moze sklopiti ad hoc a
nije niti zahtjev od strane tretag za naknadu. Buduc¢i da
postoji konvencijom i zakonom pravo na nagradu i bez
ugovora, teSko se mozZe rec¢i da pravo na nagradu
proizlazi iz ugovornog odnosa jer niti jedan
brodovlasnik (spa3eni) ne moZe unaprijed znati tko bi mu
mogao pomoc¢i u spasavanju.

Konvencija je u ¢1l.1. dala izvjesne definicije.

¢l.l.st.1l. Odredba Jje tako formulirana da uopcée ne
spominje kakovo mora biti sredstvo kojim se vrsi
spaSavanje, dakle ne treba bit plovni objekt, Jer Ije
dovoljan svaki ¢in i1li djelatnost, dakle, medu ostalim,
spadavanje se moZe vr3iti i sa kopna, iz zraka itd.

Spasavanje se najc¢e3ée vr3i na temelju ugovora, koji
je neformalni pravni posao ali se u praksi najceScée
koristi formular LOF.

MoZe se dakle konkretizirati spaSavanje da se provodi
u jednoj situaciji opasnosti, kada je pruzZena spasSavanje
imovine ili osoba u wvodi.

* The Henry Ewbank (1883) 11 Fed.Cas. (Case No. 6276) 1166,
1170.; The Albion (1861) Lush.282,284 i Fusilier (1865) Br. of
Luh.341. cit. Lenox-King, 0., Salvage under durres and enonomic
durres at contract law,Maritime Journal.

* (2007) 21 A&NZ Mar LJ 51, Lord Roche naveo: ,It 1is true
engough that the right to salvage arises independently of and
is not based on upon contract; but it 1is untrue to say that
where there 1s a contract as to salvage 1t ceases to be
salvage.™

K.-¢l.1l. PZ.cl.760,761
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--Ad &l.1.(a).

Konvencija definira: »....111 bilo kojoj drugoj
imovini koja je u opasnosti u plovnim vodama«, dok
Pomorski zakonik definira »....stvari s tih brodova 1

svake druge 1imovine koja se zatekne u opasnosti na
moru«. Odredbe o spaSavanju koje nije na moru nije
sadrzano u Pomorskom Zakoniku. Cini se da unatod
razlic¢itim izrazima, radi o istome, 1ili bi se moralo
raditi o istome. °

Odredba se odnosi na svaki “.svaki ¢&in ili c¢inidbu..”
(“activity” Jje preveden sa “¢inidba”, a drugi prijevod
koristi izraz “djelatnost”, tre¢i “aktivnost”), pa se
pojavljuju 1 misljenja da se to odnosi i na “engaged
services”, Sto se tumaci kao :”...services performed by
another party at the request of the master of a casualty
ship, for example, the provisions of certain equipment
(such as anchor and chain)...” . Smatra se da takove
“engaged services” mogu postojati uz ugovorne odnose

. . . . 7
ali 1 odvojeno, posebno od ugovornih odnosa.

Definicija konvencije utvrduje da se primjenjuje u
sre e e e plovnim vodama 1ili u ma kojim drugim vodama".
Pomorski zakonik se prema ¢l. 760. i ¢l.76l.st.l.toc¢.1.
primjenjuje za spadavanje ° »...na moru ili pod morem«.
Eventualna primjena Konvencije u plovnim 1ili drugim
vodama koje nisu more, izvan je obrade ovog prirucdnika.

.1.1 SPASAVANJE

Bitan element je opasnost (danger) u podhvatu kojeg
su sudionici brod,teret i1 vozarina 1 osobe na brodu 1

5> svakako su to : teret,zalihe, oprema, pripadnosti i sl.

Ipak ima prednosti pravni sistem da se konvencije doslovce
ukljucuju u propise.

® The Unigue Mariner (No.2.)/1979/ 1 Lloyd's Rep. 37, 49.
Smatra se da Jje govor suca Brandona usmjeren na to da se na
visinu Stete primjenjuju pricipi ugovornog prava.

" Hill, C., Maritime Law, (6th.ed.2003) str. 335. Vidi i The
Unique Mariner (No.2.) n. 27, str. 49.

¢ P.Z. u &l. 784 do 787. odreduje o predmetima koji plove na
povrSini mora, ili su uronjeni ili su opasnost za plovidbu, Sto
nije predmet ovog prirucdnika.

K.-¢l.1l. PZ.cl.760,761
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koji su ispostavljeni gubitku ili Steti koja se
pojavljuju kao posljedica podhvata. Stupanj opsnosti IJje
najvazniji element za ocjenu nagrade. Ako postoji
opasnost ali dio imovine nije u pitanju na pr. teret
nije u opasnosti vlasnik tereta ne treba platiti
spadavanje.Nije bitno da opasnost postoji u ovom cCasu
ili odmah dovoljno je da ako je u casu kada Jje pomoc
pruzena predmet u opasnosti doZivio nesretni dogadaj ili
moguénost nezgode iz kojeg bi postojala moguénost =za
gubitak ili Stetu ako zatraZena wusluga ne bi bila
izvrgena.’ MoZe se dakle zakljuditi da za utvrdenje da
postoji potreba za spasavanjem, mora postojati razumna,
prisutna ocjena opasnosti, koju, u svrhu izbegavanja,
niti Jjedna razumna, pazljiva 1 strucna osoba koja je
zaduzena za podhvat ne bi odbila spasSavateljevu pomocé
ako bi joj bila ponudena pod uvjetom da plati nagradu =za
spasavanje. Tako ocjena =zapovijednika o postojaniju
opasnosti, ako je data u dobroj vjeri i razumno, biti ¢&e
jaki dokaz da Jje opasnost bila stvarna. Ne treba se
medutim raditi o) opasnosti za potpuni gubitak.
Spasavanje se moZe obaviti 1 kada je lako obavljivo.
Stupanj opasnosti bitan Jje za visinu nagrade a ne za
pojam opasnosti. Smatra se tkoder da opasnost ovisi i o
stanju broda. Ako je u slabom stanju, onda moze do¢i do
potrebe za spaSavanjem, ako ono ne bilo potrebno da Jje
brod u dobrom stanju. SpasSavanje Jje moguc¢e i u ratu.

U pogledu dokazivanja opasnosti teret dokazivanja je
na spasSavatelju. 10

Navode se odprilike slijedeé¢e elementi za manju 1li
veéu opasnost, sredstva komunikacije broda sa drugima;
potpuni 1ili djelomic¢ni gubitak korisStenja strojeva;
prihvacanje pomoci u opasnosti za nasukanje i
nasjedanje; pozivanje u pomo¢; trazenje hitne pomocli;
gubitak sidra,lanaca; bolest, iscrpljenost, neznanje,
slaba uvjeZbanost zapovjednika 1/ili posade; napudtanje
broda od strane posade; 1 slicno.

Ne samo stvarne opipljive opasnosti nego i1 ne-fizicke
opasnosti uzimaju se u obzir. Navode se tako, cak i
riziko gubitka dobrog glasa za brodovlasnika zbog
nesposobnosti 1linijskog broda; naknada Stete treé¢im

° The Moount Cynthos /1937/ 58 Ll1.L.Rep.18

19 The Wilhelmin (1842) 1 Not. of Cas. 376,378. The Troilus
/1950/ P.92,103 (affirmed /1951/ A.C. 820.
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osobama; gubitak vlasnistva; pa 1 gubitak potencijalne

dobre zarade zbog privremene nesposobnosti broda

slic¢no..
U pogledu wusluga koje dolaze do koristenja
literaturi (Kennedy o.c. br. 326) nabrajaju se:
1.Tegljenje
2.Pilotaza
3.Upravljanje brodom u sigurno mjesto
4.Stajanje uz brod
5.0dsukavanje
6.DrZanje broda koji je nasukan od opasnosti
7.Nasukavanje broda koji Jje u opsnosti da

potone ili bude jako ostecen
.Prekrcavanije tereta ili osoba
.0lakSavanje nasukanog broda u svrhu
olaksSanja popravaka

10. Spas%avanje potonulog broda ili tereta

11. Dovodenje u sigurnost olupinu ili
potonulu olupinu

12. Podizanje alarma 1 staviti u kretanje
drugu pomo¢,

13. TraZanje 1 lociranje broda u opasnosti

14. Davanje savjeta 1 informacija u svrhu
spaSavanja broda

15. Spadavanje osoba koje su napustile brod
i nalaze se u ¢amcima za spasavanje

16. Smirivanje pobune posade i slicno

17. Snabdjevanije potrebnim stvarima:
brodskom opremom, zalihama zbog cijeg
manjka je brod u opasnosti

18. Gasenje 1li pomo¢ kod gaSenja pozara na
brodu

19. SpaSavanje broda 1li tereta iz mjesta
gdje prijeti neposredna opasnost poZara

20. Tegljenje Dbroda koji Jje u plamenu 1
Cuvanje dok se poZar ne ugasi

21. SpaSavanje broda koji se je zapleo sa
plutacom, sidrom, olupinom ili drugim
brodoma s kojim se brod zapleten

22. SpaSavanje broda od neposrednog sudara
(sa drugim brodom, obalom, dokom, itd.) ili
od opasnosti udara od strane drugog broda

23. Izbjegavanje odgovornosti prema trecim
osobama ako zagadenje uljem 1ili nuklearni
matrijalima

24. Sprecavanje da brod padne u ruke
revolucionara ili terorista.

O

i

u
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25. Cuvanje olupine i imovine koja bi mogla
postati plijen lopova

26. Smanjenje Stete koja nastaje

27. Ponovno sidrenje broda koji je odplovio
od svog sidrenja

28. Hitno uklanjanje brzo pokvarljivog
tereta radi sprecavanja daljnjeg oStecdenja

29. Oc¢uvanije moralnog podrzavanja i

ohrabljivanja

U Jjudikaturi Je bio 1 sluc¢aj pasivnog spa$avanja.
Radilo se je o ratnom avionu koji se dize 1 spusSta
okomito (vertical static take-off and landing aitcraft),
koji Jje ostao bez goriva, 1 uspio se Jje spustiti na
jedan mali Spanjolski Dbrod “The Alraigo”. Brod Je
zaustavio stroj, avion se je spustio na brod, nastala je
manja Steta, posada je zavezala avion i brod ga je doveo
u luku. Naknadno je potpisan LOF. Spor se Jje vodio.
Arbitrazna odluka nije objavljena. **

Nagrada za spaSavanje daje se samo za usluge =za
vrijeme trajanja opasnosti. Trajanje se takoder uzima u
obzir. Ako se velika opasnost smanjila, spasSavanje traje
i za vrijeme manje opasnosti. PocCetak spasavanja, ako ne
na drugi nac¢in, a potpisan Jje LOF, barem se moZe
utvrditi iz LOF kao krajni ¢as kada Je pocelo
spadavanje. Jasno Jje da Jje vazZan 1 c¢as prestanka. To se
obicno postize potpisivanije jednog dokumenta o
prestanku/zavr3etku spasSavanja pa se zapovjedniku
savjetuje da to svakako uc¢ini, Jjasno 1 uz detaljno
upisivanije u brodski dnevnik u koji je korisno i uputno
upisivati sve momente i faze prije, tokom i nakon
zavrSetka spaSavanja.

Spadavanje se moZe obavljati u fazama (stages) a ne u
jednom mahu. Ku¢a Lordova Jje rjeSavala Jjedan takav
slucaj 1 odluka Jje rjeSila spor bez zauzimanja Jjednog
definitivnog rjeSenja problema. Radilo se je o brodu The
Troiulus '? koji je izgubio propeler, vudena Jje prvo u
jednu luku, zatim, sa drugim tegljacem dalje, zatim kroz
Suez, u Sredozemno more i konac¢no u Veliku Britaniju.
Odluku treba prouc¢iti da se razumiju svi detalji, 3to
prelazi jedan prirucénik.

1 /1984/ 116. L.M.L.N.; /1984/123 ©L.M.L.N.;/1984/ 4
L.M.C.L.0Q.690.

12/1951/ P.92,104.
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Katkada se spaSavanje dijeli na ugovorno i
spontano/samoinicijativno. '° Kod potonjeg &esto spadeni
komplicira polozaj i prava spaSavatelja 1 ne pristaje na

naknadno sklapanje ugovora itd. a rjeSenje ovisi
uglavnom o c¢injenicama (postojanje opasnosti i sl.). Kao
neki primjeri samoinicijatvinog '* spaSavanja mogu se

navesti:

l.spasavanje bez zahtjeva interesirane stranke ali bez
odbijanja te stranke,

2. spa3avanje broda napuStenenog od posade

3.spasavanje izvrSeno unato¢ nerazumnog odbijanja sa
strane vlasnika ili zapovjednika broda ili pak vlasnika
pojedine imovine u opasnosti,

4. spasSavanje izvrSeno u toku izvrSavanja drugog
(razlic¢ne naravi) ugovora.

Kod obaveznog spaSavanja zapovjednik nastupa u
upravnoj funkciji a kod dobrovoljnog radi na neki nacin
kao vlasnikov/brodarov zastupnik. *°

U stvari moZe 1 spasavatelj, koji nije namjeravao
spadavati spaSavanog nego Jje postupao u svoju vlastitu

svrhu samoodrZanja, ipak dobiti nagradu za spasavanje.
16

Nagrada se c¢esto unaprijed ugovara i to po sistemu:
poprijeko (lump sum); No cure - No pay; na dan (daily
rate) .

Praksa je da se ugovori sklapaju izvan mjesta gdje se
spaSavanje provodi 1 to od strane vlasnika, brodara
itd., iako nema nikakve zapreke da to obave zapovjednici
na licu mjesta.

13 U takovom sludaju ¢&ini se da spadavatelj nastupa kao

negotiorum gestor. Volli, o.c., str. 155.

1 talijanski izraz : soccorso spontaneo.

® Naziva se ,agent of necessity“ a nastupa i za teret odn.

ismovinu na brodu.

6 The Lomonosoff (1912) P.97; The Beaver (1801) 3 C. Rob.292.
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1.2.2 JUDIKATURA

13

l1-a--The ,Elkhound“ (1931) 39 Ll1.L.Rep. 15

The danger to the salved property is one of the
matters to be taken into insideration in the making of a
salvage award.

00000000000000000000000
1-a--The ,Helmsman'' (1950) 84 Ll1.L.Rep. 207

A salvage award cannot be claimed where the salved
vessel was in no danger.

000000000000 00000000000
l1-a--The ,Rene™ [1955] 1 Lloyd's Rep. 101

A vessel may be entitled to a salvage award in spite
of her not contributing to succes as, 1f the ship in
distress has requested performance of a service of a
salvage nature.

O000000O0O0OOOOOOOOOOOOOO
--Ad &1.1.(b).

Cini se da nema razlike u definicijama. Za istaknuti
je 1ipak, da Pomorski =zakonik u ¢&l. 76l.st.l.toc.2).
izriédito spominje i brodicu '’ uz brod i jahtu. Medutim
Pomorski zakonik odreduje u ¢1l. 76l1l. i za »napravu
sposobnu za plovidbu«, ali u ¢l1.5. gdje su definicije
»izrazi« nema pojma »naprava«. Postoji opasnost da to
moze stvoriti neke nedoumice, jer dok postoji u ¢l.5.
izraz :pomorski objekt, plovni objekt i drugi, nije bas
jasno zaSto Jje zakonodavac u ¢l. 76l.st.1.toc.2.

7 vidi K. &l. 20. i Pz. ¢&l. 241 - koji se ne odnosi na
brodicu (PZ.¢l.2.st.2.). Izgledalo bi da se po PZ. spasavanje
odnosi i na brodicu, ali po ¢l. 241. nema privilegija (¢l. 252
moZda ipak ?1!), iako bi po Konvenciji ¢l. 20. brodica to
,mogla imati. Vidi i odredbu ¢l. 953.st.l.tol.3., o privremenoj
mjeri koja se zbog odredbe st.l. i ¢l.2.st.2. ne primjenjuje na
brodicu. Vidi i ¢l. 841. i naroc¢ito st.4. i st. 6. prema kojem
za brodicu ne bi bio nadleZan trgovacki sud pa bi kod
spasavanja brodice od strane broda trebala moZda, suditi dva
suda.

K.-¢l.1l. PZ.cl.760,761
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upotrijebio izraz »naprava«. ¥ Uy svezi sa “brodicom”
treba ukazati da se st.l. odnosi samo na glavu II. tj.
¢l. 760-788. u kojoj nije spomenut privilegij uopce.
Prema tome kada Konvencija wupucuje u ¢l. 20. na
privilegij koji nastaje prema Konvenciji ili nacionalnom
pravu, onda se u Pomorskom zakoniku treba primijeniti
odredbe iz &1. 241-252. *°

Prema Pomorskom zakoniku skoro bi se moglo nabrojati
da obuhvaca avion,glider,hidroavion,deblo drveta,
zapravo sve ako nije trajno i namjerno pric¢vr$éeno za
obalu, ali ne obuhvaé¢a prema odredbi ¢l.5.st.2. plovila
za natjecanje, kanue, kajake, gondole i pedaline, daske
za Jedrenje 1 daske =za Jjahanje na wvalovima, a prema
odredbi st.l. niti neSto $to je dugacko manje od 2,5 m.
odn. porivne snage manje od 5 kW. Ipak, po Konvenciji,
¢ini se, Dbi se moglo spasSavati 1 te »stvari«.

Privilegij se temeljem Pomorskog zakonika ne bi mogao
dobiti, osim na brodu i jahti. ?° ali se moZe dobiti na
teretu. “!

Smatra se da se moZe spasavati i1 brod u gradnji, nakon
$to je porinut i za vrijeme radova, kao i kod pokusne
vozZnije. 22

¥ U engleskom tekstu Jje ,structure", mozda bi bolje bilo

“konstrukcija™.

9 Upozorujem na &l. 252. iz kojeg bi se Jjedino dalo

iskonstruirati da postoje privilegiji na brodici. Naime ¢&1.
252. glasi: »,Odredbe ovog Zakonika o zaloZmnim pravima
primjenjuju se 1 na brodice, jahte, brodove u gradnji 1 jathe
u gradnji koji se nalaze u plutajuéem stanju“. Naime ako se
odnosi na Dbrodice i jahte koji nisu u gradnji, onda se ne
odnosi na brod koji nije u gradnji. Ako je odovjena odredba za
brodove 1 gradnji 1 jahte u gradnji, onda jahta ima izuzetan
polozZaj jer se na nju primjenjuje 1 kada nije u gradnji i kada
je gradnji a to ne vrijedi za brod koji nije u gradnii. Brodica
pak niti u gradjnji. ZPUP u ¢l. 238. odredivao je: ,0Odredbe
ovog zakona o zaloZnim pravima na brodu primjenjujuse 1 na
Camce 1 brodove u gradnji.“ PZ 1994 u ¢l. 266 imao je odredbu
:VY Odredbe ovog Zakona o privilegijima na brodu primjenjuju se
i na brodice, Jjahte 1 brodove u gradnji koji se nalaze u
plutajuéem stanju.™ U ZPUP-u cCamac Je (¢l.6.st.l.toc¢.10.
,Pplovni objekt“ kao Sto su brod itd. Zaasto Jje trebalo u PZ
2004, ubaciti dva puta jahtu nije jasno.

2% pomorski zakonik &1. 241.st.1.

2l pomorski zakonik &1. 592. i sl.
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Cini se da spadavanje brodice stvara neke nejasnosti a
i probleme u svezi sa spasSavanjem. Naime odredbe o
brodici sadrzane su Pomorskom zakoniku koji nije
prilagoden 1 dosljedan u svim svojim odredbama o
brodici. Cak i ako se uzme da odredba &l. 252. znad&i da
se sve odredbe o privilegijima primjenjuju na brodicu
(¢l. 241 - 252), ostaje nejasno i zapleteno, kako ¢e se
sudski provoditi osiguranje (privremene mjere) koje
indirektno odreduje i1 Konvencija ¢1.22 i PzZ. ¢1.779, jer
¢l. 841.st.6. argumento a contrario za brodicu odreduje
kod osiguranja (privremene mjere) nadleznost Opc¢inskog
suda, a st.4. i 5. primjenu Ovr3nog zakona. I dalje: ako
je potonje toc¢no, onda bi se dio postupka o spasSavanju
provodio na Trgovackom sudu (tako rekué sve osim
privremene mjere) a privremena mjera na Opc¢inskom sudu.
Mozda bi se na neki nac¢in, mogla koristiti atrakcija (
sud koji wvodi parnicéni postupak moZe izrec¢i privremenu
mjeru.)

Takoder temeljem ¢l. 951 i sl. odredbe Pomorskog
zakonika ¢l. 951-964, ne odnose se na brodice ! S druge
strane, ako se bi morao primijeniti OvrSni =zakona onda
traZzbina iz spasavanja nije pomorska traZbina (?) pa se
mora dokazivati po Ovrsnom zakonu. A 1 odredba ¢&l1.
954.st.2. suZzava objekt privremene mjere dok ¢&¢l. 592 1
sl., za ostalu, pojednostavljaju situaciju jer odreduju

za »stvari« (¢l1.592.st.2.), no i time nije sve
pojednostavljeno jer Pomorski zakonik u ¢l. 592. i sl.
govori samo o »ukrcanim stvarima«. Dalje, Jje 11
nadleZzan Trgovacki sud, kada se radi o »stvarima«
ukrcanim (?) a nije kada nisu stvari »ukrcane«
(tegljenje stvari itd.) °?

Nije sporno da se brodica mozZe i1 mora spasSavati sporni
je postupak i rezultat postupka.?’

22 yidi Pomorski zakonik &l. 252.

23 U Engleskom Jjeziku postoji ,vesel™ i ,ship“ U Zakonu iz

1894, definirano je:

(a) ,vessel™ includes any ship or Dboat, or any other
description of a vesel used in navigation,

(b) ,ship“ includes every description of wvessel used in
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Vazno Jje spomenuti da se spaSavanje temeljem odredbe
Pomorskog zakonika ¢l. 790. na neki nac¢in povezuje u
zajednicku havariju ali to nije predmet ovoga
priruénika. Ipak se spominje da Jje trosak zajednicke
havarije, takoder spomenut u ¢l. 684., koji odreduje o
ugovornom osiguranju, a po ¢Cl. 953.st.1.toc.5. Je
pomorska traZbina. Jednako tako YAP 1994 u pravilu 6),
kojim se priznavala nagrada, ali ne i posebna nagrada iz
¢l. 14. Konvencije.

Medutim YAP 2004 NE priznaje nagrade za spaSavanje u
zajednicku havariju, ali postoji i izuzetak.. Zbog toga
je potrebno kontrolirati da 1i u wugovoru 1ili kojem
drugom dokumentu postoji pozivanje na YAP i to koju
godinu.vidi i ¢l. 792.st.2. i ¢l. 775. i YAP 2004
Pravilo VI. a/. Dok je YAP 1994 priznavao i sluclaj Stete
na okolisi, YAP 2004 u st. (b). i (c). NE priznaju
naknadu po ¢l. 14. Konvencije 1989.

Dakle, osiguranje 1ima veze sa spaSavanjem 1 preko
zajednicCke havarije i preko nagrade za spaSavanje, te su
to sve elementi bitni za osobe koje su upletene u

spasavanje.

Preglednije moZe se prikazati tko 1 Sto mozZe biti
spasSavatelj 1 spaSeno.

Kod spaSavanja pojavljuju se dvije strane:
I). SpaSavatelj 1

IT). Spasavani.

0000000000000000000000000

Ad I). Spasavatel]

Na strani spasSavatelja pojavljuju se

navigation not propelled by ocars.™ M.S.A. 1894, s. 742.

Ipak 1 splav bi se mogla smatrati ,vessel™ The Gas Float
Whitton No.2.(1897) A.C. 337,345.
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A).Brodar ?* plovila koji pruza pomoé. lako se &ini da ba$ ne bi imao
pravo, u praksi mu se priznaje pravo u, obiCno, dosta visokom
postotku.

B).Posada broda spaSavatelja. Obzirom da posada broda
spasavatelja sudjeluje kod spaSavanja ima pravo na nagradu, ali je
pitanje podjele izmedu brodara i posade interna stvar medu njima.

C).Sto se ti¢e posade spasavanog broda ta posada:

U principu nema pravo na nagradu,ali ako je na pr.
zapovjednik odredio napusStanje Dbroda, a posada ipak
spaSava brod, tada ima pravo, u principu, na nagradu.

D).Pilot je poseban slu€aj. U principu nema pravo na nagradu,
mdutim ako je opasnost nastala prije nego je nastupio sluzbu na brodu,
ima pravo na nagradu.

U stvari pilotova naplatna monopolna sluzba
sadrzi u sebi rad koji bi mozda za druge osobe imao
znacenje spadavanja, ali za pilota nema.

E). Putnik: U principu nema pravo. Medutim ako se je putnik mogao
maknuti sa broda, a ipak je ostao i sudjelovao u spasavanju, ima pravo
na nagradu.

F). Profesionalni specijalizirani spasSavatelj ima pravo.

G). Tegljac: ako teglja¢ nastupi kao spaSavatelj nakon opasnosti
ima pravo. Druga je situacija ako je prije opasnosti sklopljen ugovor o
teglienju, pa je tokom teglienja doSlo do opasnosti, i ako su te
opasnosti bile naroCite (Sto treba Cinjeniéno razmotriti) i tegljac je
nastupio kao spasavatelj, ima pravo. %

ad G). Buduc¢i da se tegljenje vrSi najcesée na temelju
ugovora, uvijeti ugovora su bitni za odluku. Ocjena ovisi
i o tome da 1li Jje moZda opasnost nastupila nakon
sklapanja ugovora. Nije jasno da 1li se 1 na ugovor o
tegljenju primjenjuje odredba ¢l. 6., Jjer se taj ugovor
u osnovi ne ¢ini da je ugovor za spaSavanje.

H) Lloyd’s agenti

2% yidi i Filipovié, V., Zadto nam vide ne treba »brodar"

u

Pomorskom Zakoniku, Zbornik Pravnog Fakulteta u Zagrebu, 2006,

555-576.

25

154.
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ad H). i I). Judikatura je prihvatila da za
»...lzvanredne usluge“ se mogu priznati, obzirom da
postoji bitna razlika izmedu uobicajenih i izvanrednih
usluga agenta.

). Ship’s agent

Vidi pod H).

0000000000000000000000000

Ad II). Spasavani

Tko i Sto moZe biti objekt spasSavanja ?

a). Svakako osobe, ali za to nema prava na nagradu
(osim ako Jje sluc¢aj c¢lanka..l6. Konvencije PZ. cl.
769.st.2 , ..kada spaSavatelj osoba ima pravo na udio u

istovremenom spavanju imovine.
b) . Plovni objekt

c). Imovina: teret na Dbrodu, opremu, zalihe, ,
vozarina “°, prevoznina, imovina posade i slicno 27,

d) . imovina koja spada pod vadenje itd.

Treba uzeti u obzir slucdajeve kada se sklapa ugovor za
davateljima usluga (tegljenje, iskrcavanje, pod uvjetom
da ¢e biti placé¢eni temeljem ugovora koji nije ugovor o
spaSavanju. U takovom ugovor moze se i iskljucditi pravo
na nagradu.

1.1 JUDIKATURA
ITALIJA

1.1.b.---Deve considerarsi nave, ed e quindi soggetta
alla normativa degli articoli 69 e 70, 491 e 495 cod.
nav. ovvero a quella degli articoli 12 e seguenti della
Convenzione sul salvataggio del 1989, wuna wunita in
costruzione la quale pur non avendo 1" apparato
propulsore funzionante, abbia assunto una completezza

26 Glede vozarine, treba razlikovati a). Zaradenu i b). koja
dospjeva tek nakon izvrsSenog (prijevoznog) ugovora.

?T prtljaga putnika je iskljudena ( odredba br.2.u LOF 2000).
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strutturale e di dotazioni tale da far —ritenere
acquisita 1l’attitudine virtuale e potenziale a navigare.

Lodo Arb. 9 giugno 1998, F.11li Neri S.a.s., Soc.

Rimorchiatori Spezzini a.r.1l. e Cooperativa
Ormeggiatori e Battellieri Porto di Marina di Carrara
S.r.1l. c. Nuovi Cantieri Apuania S.p.a. - “Costruzione

n. 1.160” poi “Splendid”,DIRMAR 2000, 967. **
0000000000 OOOOOOOOOOOOOOO

1. L’accertare se una nave in costruzione dopo il varo
e 1n avanzato stadio di allestimento abbia o meno
acquisito la destinazione alla navigazione e, come tale,
possa essere oggetto di salvataggio, integra una
questione di fatto da risolversi caso per caso.

Lodo arb. 9 giugno 1998, F.11li Neri S.a.s., Soc.

Rimorchiatori Spezzini a.r.1l. e Cooperativa
Ormeggiatori e Battellieri Porto di Marina di Carrara
S.r.1l. C. Nuovi Cantieri Apuania S.p.a. -

“Costruzione n. 1.160” poi “Splendid”,DIRMAR 2000, 967
00000000000000000000000

L"assistenza prestata da wunita italiane a wuna nave
egiziana anteriormente all’entrata 1in vigore della
Convenzione sul salvataggio del 1989 e regolata dalla
Convenzione di Bruxelles del 1910.

Poiché la Convenzione di Bruxelles del 1910,
contrariamente alla Convenzione sul salvataggio del
1989, non individua i debitori del compenso, deve farsi
ricorso alla normativa interna.

Il rimorchio in porto di una nave fortemente sbandata
per lo spostamento del carico,e in stato di totale black
out e il successivo pompaggio di acqua nei doppi fondi
per eliminare ridurre lo sbandamento costituiscono una
unica operazione di salvataggio per la quale deve essere
stabilito un compenso globale da suddividersi, 1in base
all’art. 6 della Convenzione di Bruxelles del 1910, tra
i vari soccorritori.

2% vidi komentar: Berlingieri F., , La nozione di nave e la

sua applicazione alle convenzioni internazionali.
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L’art. 8 della Convenzione di Bruxelles, del 1910 che
elenca 1 criteri in base ai quali deve essere
determinato il compenso, non stabilisce, con le
espressioni “en premier lieu” e “en second lieu”, un
ordine gerarchico relegando il valore delle cose salvate
a un ruolo secondario, ma indica che si debba prima
commisurare un giusto compenso indipendentemente da tale
valore e poi si tenga conto anche di quest’ultimo.

App. Lecce, 11 marzo 1997, Egyptian Navigation Co. c.
Impresa Barretta Domenico e Giovanni S.n.c. -
“Taba”,DIRMAR 1999, 371.

O000000O0OOOOOOOOOOOOOOO

La Convenzione di Bruxelles del 1910 in tema di
assistenza e salvataggio e applicabile guando la nave
soccorritrice e la nave soccorsa — o anche una sola di
esse — hanno la nazionalita di Stati contraenti.

App. Lecce, 11 aprile 199¢e, Filikos Shipping
Corporation c. Impresa F.1li Domenico e Giovanni
Barretta S.n.c. - “Filikos”, 1997, 4064.

Talijanska judikatura smatra da ako predmet spasavanja
nema uvjete za primjenu Konvencije 1989 i1 nema uvjeta
ni ti za primjenu Konvencije 1910, primjenjuje se tada
nacionalni zakon tj. talijsnaki.

--Ad ¢l. 1.(c)

Podmorske cijevi, polozene na dno, na pr. ne bi
spadale u spaSavanje po Konvenciji Jjer Konvencija
predvida u ¢l. 1l.c). je imovina samo ona »....koja nije
trajno namjerno pridvrSena za obalu...« Da 1li je dno

obala, ostavljam za razmiSljenje.

Hydrofoil, hover craft svakako ulaze u imovinu, a c¢ini
se da wulaze, plivaju¢i dok, Dbove (plutace), plovece

dizalice, i mnogi drugi bjekti.

1.1 VOZARINA

U Konvenciji pod imovinom odredena Jje 1 »vozarina«.

Pomorski zakonik odreduje o vozarini u ¢&l. 575. - 591.
Medutim, dok Konvencija u ¢l. 20. prepusta, u pogledu
privilegija, primjenu »...bilo kojoj medunarodno’
konvenciji ili nacionalnom pravu...«, cCinjenica Jje da

K.-¢l.1l. PZ.cl.760,761
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Hrvatska nije vezana niti jednom konvencijom o)
privilegijima, a Pomorski =zakonik u ¢l. 241. ne navodi
trazbinu za vozarinu kao temel]j za privilegij dok u ¢l.
953.st.1.to¢. 4). trazZbina iz : »ugovora o iskorisStvanju
broda ¢&¢ije se =zaustavljanje trazi«, vozarinu odreduje
kao pomorsku trazZzbinu podobnu za privremenu mjeru.

Pod pojmom vozarina krije se nekoliko wvrsta. MoZda
prije svega treba naglasiti da nije sasvim jasno da 1i
se radi o vozarini °:

a) .brodovlasnika
b) .Carterera
c) .vlasnika tereta.

Najcesée se pod vozarinom razumijeva naknada vlasnika
tereta brodovlasniku za prijevoz. 30 Medutim
podrazumijeva se i koju placa cCarterer temeljem ugovora
(C/P), a kod toga postoje varijante kada se pojavljuje
joS u sub-charterer i sl. Katkada se mora razmoriti i
teretnica. *!

Osnovno Jje medutim da se radi o vozarini koja je u
riziku. Pojavljuje se 1 zakupnina : “hire”,pod-zakupnina
itd. Sto sve ovisi o odredbama ugovora 1 zakona, a i
nekih konvencija. Smatra se na pr. da =zapovjednik ima
pravo potpisivati i1 u ime Carterera i da potpisuje u ime
osobe koja se smatra kao primatelj vozarine. 32

2° Upuéuje se na Carver, §S 1661 i sl, Scrutton, Chapt. 15.

Vivi 1 Ivkovié¢,Pomorski zakonik 2004, IT. izdanje, 2005,
str.166-180.

30 Treba spomenuti i ,lump sum freight™.

3% freight at risk-moZe se wutvrditi i iz <¢/P, T/C,B/L,

klauzula kao : ,freight non returnable vessel or cargo lost or
not lost; Smatra se da je vozarina u riziku ¢im je i teret u
riziku, osim ako Jje plaé¢en unaprijed i ako nema kakove

klauzula, kao naprijed spomenuta ili slicna.

32 owner of freight™.
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U pogledu vozarine treba razmotriti i nac¢in kako bi se
provodila privremena mjera 1 ¢ini se da bi trebalo
primjeniti Ovr3ni zakon. 33

1.4.1.2 PRIJEVOZNIK

Problem prevoznine (passage money) Jje teZi. Naime,
ovisno je ukoliko je prijevoz izvrSen ili nije izvrSen,
a 1 tome da 1li je prijevoz izvrsSio wvlasnik ili 1 netko
tre¢i. I doktrina nema toc¢no odredeno stajaliste =za
svaki eventualni sluc¢aj, pa se u tom pogledu upucuje na
judikaturu. 34

1.4.1.3 PRTLJAGA

Upozorujem da 3Sto se tice prtljage situacija nije
sasvim jasna. Naime u LOF 2000 u rubrici br.2.izric¢ito
je iskljucena prtljaga putnika. Potrebno je stoga paziti
koji se LOF koristi tj. paziti na rubriku br.2. jer mozZe
biti razlike.

Prije se Jje poloZaj iste usporedivao sa poloZajem u
generalnoj havariji, prema Pravilu XVII YAR 1974., pa je
tako receno

“The principle upon which contribution to
G.A. becomes due does not appear to (their
Lorships) to differ from that upon which
claims of recompense for salvage services 1s
founded”.

Ovo dakle viSe ne vrijedi u LOF 2000.
1.4.1.4 BUNKER

Smatra se da bunker koji je vlasniStvo cCarterera nije
pripadak broda.” 35

3 Zabranom isplatiocu da vozarinu isplati korisniku. (?)

3% The Medina, (1876) 2.P.D. 5; affirming (1876) 1.P.D.272; The
Mariposa (1889) P.272., Atiyah (1976)M.L.R.,335; The Kaleten
(1914) 30.T.L.R.,572., Kennedy, o.c. br. 215-22.

% strang,Steel & Co. v. Scott & CO. (1889) 14 App. Cas.601,
608, per Lord Watson - Privi Council.
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1.4.1.5 FLOTSAM, JETSAM AND LAGAN

Kurioziteta radi, navodim prema Kennedy-u, pojam
“flotsam, jetsam and lagan”.

“...flotsam 1is when a ship is sunk, or otherwise
perished, and the goods float on the sea; jetsam is when
the ship is in danger of being sunk. and to lighten the
ship goods are <cast into the sea, and afterwards
notwithstanding the ship perish. Lagan (vel potius
ligan) is when the goods which are so cast into the sea,
and afterwards ship perishes, and such goods cast are so
heavy that they sink to the bottom. and mariners, to
their intent have them again, tie to them a buoy or
cork, or such other thing that will not sink, so that t
they may find them again, & dicitur 1lig. a ligando,; and
none of these goods each are called jetsam, flotsam, or
ligan, are called wreck so long as they remain in or
upon the sea; but if any of them by the sea be put upon
land, then they shall be said wreck.” 36

1.4.1.6 DERELICT

“Derelict” is a term to a thing which is abandoned and
deserted at sea by those who were in charge of 1it,
without hope on their part of recovering it (sine spe
recuperandi) and without intention of returning to it
(sine animo revertendi”. 37

1.4.1.7 CISTA NAGRADA

Za pojam »Ciste nagrade« vidi Pomorski zakonik ¢1.
781.

1.4.2 JUDIKATURA

l1-c--China Pacific S.A. v. Food Corporation of India:
The ,Winson“; [1982] 1 Lloyd's Rep. 117

% Sir Henry Constable case (1601) 5 Co.Rep.106a.;The King v.
Forty-nine casks of Brandy (1836) 3 Hagg. 257. The Cargo ex
Shiller, (1877) 2 P.D. 145, 148 -cit- pema Kennedy o.c. br.
185.

37 cit. prema Kennedy o.c. br. 190. uz fusnote 12 i 13.
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Where a cargo has been salved and then stored by the
salvors, they may claim the storage expenses as part of
the salvage award.

O000000O0OOOOOOOOOOOOOOO
--Ad &l.1. (d).

MoZzda bi ipak trebalo narod¢ito naglasiti odredbu iz
to¢. d): "“..oStecdenje 1judskog zdravlja, Zivota u moru
ili bogatstava u obalnim 1 unutarnjim vodama te
podruc¢jima uz njih...” To nisu izrazi, kao na pr.
“podruc¢jima uz njih”, koji se c¢esto susreéu u pravnim
normama. Podru¢je Jje 1 more u svim svojim pravnim
nazivima ! *®

Pojavljuju se 1 tendencije da se kriminalizira
“serious negligence” za slucaj zagadenja ne samo od
strane pomoraca nego i1 od strane spaSavatelja. 39

Pomorski zakonik toc¢.4). naglasava pojedine slucajeve
ali povezane samo sa morem dok konvencija odreduje i za
unutarnje vode. Ako se pode od ¢l. 140 Ustava tada bi
odredbe Konvencije imale velu snagu i od odredaba Zakona
o plovidbi unutarnjim vodama (NN. 19/98, 151/03,138/06),
koji ima detaljne odredbe o spaSavanju u ¢l. 159-185 i o
vadenju ¢l. 186-198. Ovaj rad ibuhvac¢a samo odredbe
Pomorskog zakona

1.5.1.1 SPASAVATELJ

U doktrini spasavatelj je definiran :

»Spasavatelj je onaj tko samoinicijativno
ili na poziv pristupi sSpasavanju ljudi 1

38  Mais, dans notre opinion, on doit inclure aussi dans les

eaux concernées la zone économique exclusive. Dans son article
56, la Convention sur le droit de la mer donne, pour cette
zone, Jjuridiction a 1’Etat cbtier en ce qui concerne “la
protection et la préservation du milieu marin”. Dans son
article 220, elle confere, pour la méme zone, compétence a
1"Etat cbtier pour sanctionner les infractions aux regles
nationales ou internationales visant a réduire ou maitriser la
pollution.” Bonassies, P., La Convention Inernational de 1989,
DIRMAR 2003.

% EU Je donijela direktivu da drZave do kraja travnja 2007

odrede krivicénu odgovornost za slucaja zagadenja izazvanog , by
serious negliglence™.

K.-¢l.1l. PZ.cl.760,761



Ivkovi¢, Spasavanje, 2007 29

imovine u opasnosti na moru 1li unutrasnjim
plovnim putovimsa, a da za to nije na
njegovoj Strani postojala ranija prava
obveza ni potreba samoodrZanja« *°

U principu akcija spasavatelja Jje dobrovoljna, iako
postoji 1 =zakonska obaveza. Pravo na nagradu ima 1
dobrovoljni spaSavatelj 1 onaj koji Jje obavezan, ako
nije bio obavezan otprije.

.1.2 BRODARSKI UGOVOR NA VRIJEME

Vazno Jje upozoriti na odredbu ¢&1. 584. =za podijelu
(troskovi, dio za posadu, jednaki dijelovi za
prijevoznika i narucitelja.).

.1.3 ZAKUP/ZAKUPOPRIMATELJ

vVidi ¢l. 671. za nagradu =za spa3avanje koju dobiva
zakupoprimatelj.

.1.4 POSADA

Pod nazivom »spaSavatelj« treba ukljuc¢iti 1 posadu
broda spa3avatelja, koje ¢ini jedno zajednistvo. Posada
ima svoja odredena prava na dio i1 to iz »Ciste nagrade«
(Pomorski zakonik &1. 781. i 782.). # Gornje se odnosi
na posadu broda spasavatelja dok posada spaSavanog broda
nema zakonsko pravo, medutim sudska je praksa u iznimnim
slucajevima dosudivala neku nagradu. Tako i za pilota,
putnika i sl.*” 8to se ti&e tvrtki, komercijalnih
spaSavatelja njihova su prava 1 obaveze najceScée
regulirane ugovorom. *’ U slu&aju ako tegljad, koji Je
ugovorio tegljenje postane spaSavatel]j, pitanje Je
¢injenica da 1li postaje 1 »spaSavatelj«. Glede ratnih
brodova vidi Konvenciju ¢l. 4.st.2. 1 Pomorski =zakonik
¢l. 762. Ovdje treba upozoriti da Jje tegljad¢ duZan
spadavati tegljeni brod i osobe, kao i okolis.

40 Stankovié, P., Spasavanije u plovidbenom pravu

Jugoslavije™, 1976, str. 69.

! Kod ugovora na vrijeme vidi i &l. 584.

42 Stankovié, P., Spasavanije u plovidbenom pravu

Jugoslavije™, 1976, str. 73

4 Najéesée Lloyd-vim LOF, ali 1ima 1 drugih tipiziranih

ugovora.
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ad &l.1.(e).
Glede »naknade« wvidi ¢l. 14. i komentar uz c¢l. 20.

Ne upustaju¢i se u pokusaj svrstavanja nagrade u
sistemu prava *!, najednostavnije Jje smatrati da je to
specific¢an institut plovidbenog prava i nije ga potrebno
sistematizirati za potrebe priruénika. *° U stvari radi
se o obavezi spaSavatelja da izvr$i niz kompleksnim
radnji u svrhu postizanja odredenog korisnog rezultata

kod kojega je bitno postizanje korisnog ispunjenja.

Potrebno je ipak spomenuti da, prema doktrini, odredbe
o spaSavanju sadrZe u sebi elemente specifiéne pomorskom
pravu (spasavanje) ali i1 elemente ugovornog prava. Mozda
je bitna razlika u tome da se kod spaSavanja ulazi i u
elemente koji nisu specific¢ni za ugovorno pravo, kao na
pr. odredbe o situacijama kada Jje ¢l.7. Konvencije
odredio moguénosti poniStenja ili izmjene uvijeta ugovora
i sl. Element prisile odnosno pritiska pod kojim se
nalazi spaSavani kod sklapanja ugovora Jje spepcific¢an za
pravo spaSavanja. Cinjenica Jje da stranke u slucdaju
spasavanja broda i imovine nisu u istom polozaju za
pregovaranje. To ne znacCi da iz te same c¢injenice treba
zakljuc¢iti da Jje wugovor nevazec¢i, ali ako su uvjeti
ugovora takovi da predvidaju na pr. vrlo visoku nagradu
i slic¢no, tada postoje indicije da sud ugovorenu nagradu
smanji ili kakav drugi uvjet ne primjeni. 46

Svakako odredbe ¢l. 7. pruzaju rjeSenje kada uvjeti
sklopljenog ugovora nisu, Jjednostavno recleno, pravedni
jer su sklopljeni u teskoj 1 opasnoj situaciji za
spasavanog.

“ yolli, E.; Riflessioni sulla natura giuridica dell’istituto
della assistenza e salvataggio, DIRMAR 2004, 826; wvidi 1
Lennox-King, O., Salvage under durres and economic durres at
contract law, Maritime Journal gdje se navodi: ,A more recent
trend has been to recongnize that an application of indirect
pressure, usually related to the economic interests of the
victim, may be regarded as illegitimate by the law so that the
contract can be avoided at the (timely) suit of the party being
victimised.”str. 14. Pitanje klasifikacije spaSavanja obradena
je 1 u knjizi : Montas, A., Le guasi-contract d'assitance,
Paris, 1007 (L.G.D.J.)

*° Doktrina ima podjeljena stajalidta.

“6 The Rialto (1891) 175; The Medina (1876-77) LR 2 P D 5.
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1.7 AVION

Bilo Jje raspravljanje o tome da 1li se Konvencija
primjenjuje i u slucaju spaSavanja aviona. Obzirom da i
Konvencija i Pomorski =zakonik 7 odreduju da se
primjenjuje na svu imovinu situacija Jje Jjasna. % 7o je
uvijek <¢injenié¢no pitanje koje se mora rijesiti od
slucaja do slucaj. 49 Obzirom da Konvencija u

¢l.l.st.1l., a). odreduje da se radi “ ...ili bilo kojoj
drugoj 1imovini”, Konvencija se odnosi 1 na avion na
vodi-- “....bilo kojim sdrugom vodama”..

JUDIKATURA

CANADA

Art.1l.c).Salvage of property

Early Recovered Resources, Inc. v. Gulf Log Salvage
Co-operative Association, Her Majesty 1in Right of the
Province of British Columbia and Jim Doyle, Minister of
Forests (Federal Court of Canada, Trial Division 15
February 2002)*

Early Recovered Resources, Inc. sued the
provincial Crown claiming salvage of certain logs they
stated to have taken from the tideway in the navigation
channel of the Fraser River. The Crown resisted the
claim on the basis that the Log Salvage Regulation for
the Vancouver Log Salvage Regulation District adopted
under the provincial Forest Act exclude the claim
because that Act and those regulations enact a
comprehensive scheme with respect to the salvage of logs
in the Fraser River amongst other places. The defendants
moved for summary judgment denying the jurisdiction of

*7 pomorski zakonik ¢1.760.1i Konvencija &l.l.st.l.toé.c).

%  Treba spomenuti da postoji 1 Int.Convention for the

Unification of Certain Rules relating to Assistance and Salvage

of Aircrafts or by Aircrafts at Sea, 1938.;PPP
god.45.br.160;Pregled medunarodnih instrumenata,
Vujasinovié¢,M.; Nije stupila na snagu); str.l115.

9 U ZPUP u &l.768 spomenut je i hidroavion na vodi. Vidi i

Stankovié,P., o.c. str. 84.
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the Court on the ground that the claim was not within
the scope of Canadian maritime law.

Held, by the Federal Court of Canada, Trial
Division, that:

(1) The Salvage Convention, 1989, incorporated
into Canadian domestic law, applies to the salvage of
logs, in view of the broad notion of “property” adopted
in its Article 1(c).---CMI-JURISPRUDENCE

00000000000000000000000
UNITED STATES

International Aircraft Recovery L.L.C. V. The
Unidentified, Wrecked and Abandoned Aircraft and United
States of America (U.S. Court of Appeals-11th Cir., 17
July 2000). Air Crash at Belle Harbor, N.Y. on November
12, 2001,2006 A.M.C. 1340, 2006 WL 1288298 (S.D.N.Y. May
9,20006)
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2 CLANAK 2.

PRIMJENA KONVENCIJE

Ova ¢e se Konvencija primjenjivati uvijek kad se sudski ili postupak,
koji se odnosi na predmet ove Konvencije, provodi u nekoj drzavi
ugovornici.

Ad.¢l1.2. Ova odredba, Jje drugacije stilizirana nego
ona 1z Konvencije 1910, jer se Konvencija 1989
primjenjuje po mjestu suda, dok Jje Konvencija 1910
vezala na c¢lanstvo Konvencije 1910. Drugim rijecima &im
sporni predmet koji se odnosi na spasavanje dode pred
sud 1l1i arbitraZu u R. Hrvatsko]j, temeljem odredbe ¢&1.
140. Ustava, automatski se primjenjuju odredbe
Konvencije i nema uvjeta za posizanjem drugih odredaba,
osim kada na to upudéuje Konvencija.

Obzirom da se Konvencija primjenjuje 1 na vadenje
imovine 1 slic¢no (Pomorski =zakonik ¢l. 785 i sl.), za
takve slucajeve primjenjuje se takoder Konvencija.

Ako se primijeni @ ¢&l. 140. Ustava, odredbe iz
Konvencije predstavljaju materijalno pravo u Hrvatskoj,
kako za sudski tako i1 za arbitraZni postupak. %0 Medutim
¢l. 6. predvida da se ugovorom moZe drukc&ije izricito
predviditi ili ako to wproizlazi« iz ugovora®, a
Pomorski zakonik odreduje o primjeni ugovorenog prava u

¢l. 973.

Konvencija u stvari odreduije da predstavlja
materijalno a donekle i postupovno pravo za privatno-—
pravne ugovore o spasavanju. Ujedno 1 odreduje kada se
primjenjuje nacionalno pravo t.j. u konkretnom slucaju
Pomorski zakonik.

Kada se radi o LOF formularu, onda praktic¢ki, iznos
nagrade ostavljen Jje naknadnom arbitraZnom odredenju.

° Uy smislu odredbe ZPP-a &lanka 354. stavka 2. todke 13. bilo
bi potrebno u obrazloZenju odluke pozivati se na Konvenciju i
¢lanak Konvencije. Vidi odluku: USTAVNI SUD REPUBLIKE HRVATSKE
Broj: U-III-1162/2001 od 5. prosinca 2001.

°t . ..by implication™.
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Odedba ¢l.2. spominje 1 nagla$ava arbitraZni postupak
dok odredbe u ¢l. 22. i 24. ne spominju arbitrazu.
Doktrina da to pomanjkanje spominjanja arbitraZe ne
zna¢i da se odredbe ne bi primjenivale i za arbitrazu.
To vrijedi i da sluc¢aj iz ¢l. 14. st.2.

2.1.1 JUDIKATURA
(Art. 2)Scope of application
ITALIJA

Tribunal of Rome 23 January 2003, SE.MAR.PO. V.
Finagen - m/y "Gold" 2004 Dir. Mar. 252

Held, by the Tribunal of Rome, that:

[1] The Salvage Convention, 1989 1is applicable in
respect of salvage services rendered prior to the
Convention becoming effective in Italy.

000000000 OOOOOOOOOOOOOO

2-AGGELIKI CHARIS COMPANIA MARITIMA S.A. V. PAGNAN S.P.A.
“ANGELIC GRACE")

Arbitration - Jurisdiction - Vessel <collided with
lightening vessel - Whether claims made in London and in
Italy within arbitration clause and within jurisdiction of

London arbitrators - Whether charterers should
restrained from proceeding in Italy.

United States

2-(1) PEOPLE’S INSURANCE COMPANY OF CHINA, HEBEI
BRANCH (2) CHINA NATIONAL FEEDING STUFF IMPORT/EXPORT
CORPORATION V. VYSANTHI SHIPPING CO. LTD. (THE “JOANNA
V”) [2003] EWHC 1655 (COMM)

Conflict of laws - Bill of lading - Limitation of time
- London arbitration clause - Cargo-owners and insurers
brought action in Chinese Courts - Shipowners brought
London arbitration proceedings - Cargo-owners objected
to arbitrator’s Jjurisdiction - Chinese Courts determined

°2 Gaetta,o.c. str. 312. i Canarda str. 292.
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that they had jurisdiction - Arbitrator held that he had
jurisdiction and made award on merits in shipowners’
favour - Cargo-owners did not seek to challenge award
for Jjurisdiction - Chinese Court subsequently gave
judgment in cargo-owners’ favour - Cargo-owners and
insurers sought to extend time for challenging
arbitration award - Whether time should be extended -
Whether leave should be given to enforce award -
Arbitration Act, 1996.

[2003] 2 Lloyd's Rep. 617

0000000000000 000000000000

Right to reward (Art. 2)

United States of America et Al. V. Ex. UssS

“Cabot/Dedalo”, United States Court of Appeals for the
Fifth Circuit 1 July 20002 (2002 AMC 1974)

In 1997 the m/v "Tours Future'", when steaming down
river along the Mississippi, allided with the former
light aircraft carrier U.S.S. "Cabot", moored on the

east bank of the Mississippi at the Press Street wharf
in New Orleans. The "Cabot" after being decommissioned,
had been sold to Spain and renamed Dedalo. In 1999 she
had been purchased by the U.S.S. "Cabot" Dedalo Museum
Foundation, 1Inc. and moved to New Orleans. After the
allision the Coast Guard, that sometime before had
ordered the Foundation to move the "Cabot" to a safer
berth, issued another order under 33 U.S.C. Chapter 25,
requesting the Foundation to hire a tug to stand by the
"Cabot" and, within three days, to move her to a safe
hurricane mooring site. Since the Foundation did not
take any action, the Coast Guard notified the Foundation
that it would do so in accordance with the relevant
provisions of the Federal Water Pollution Control Act
(FWPCA) . The total cost involved was USS$ 500,868.94.
Later that year the '"Cabot" was sold and moved to Port
Isabel, Texas where wharfage and security services were
provided to her by Marine Salvage & Services, Inc. and,
when she began to list, that company acted to prevent
her from capsizing at a cost of USS 20,908.The "Cabot"
was arrested by various claimants and sold by the U.S.
Marshal for USS$ 185,000, about half of which was paid to
her custodian.Following a trial to determine the
priority and amounts of the liens, the Southern District
Court of Texas held that Marine Salvage had a wvalid

K.-¢l.2..
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salvage lien of US$ 20,908 with priority over a wvalid
salvage lien of the U.S. Government which in turn was
entitled to the balance of USS$ 70,342.68. Marine Salvage
appealed, contending first that the Coast Guard could
not make a salvage claim for the actions it took under
the authority of the FWPCA.

Held, by the Court of Appeals - Fifth Circuit, that:
(1) The Coast Guard cannot seek a salvage reward for
actions taken pursuant to mandatory provisions of the

Federal Water Pollution Control Act.

O000000O0OOOOOOOOOOOOOOO
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3 CLANAKS3.

3.1 PLATFORME | JEDINICE ZA BUSENJE

Ova se Konvencija necCe primjenjivati na ucvrScene ili plutajuce
platforme niti na pokretne pucinske jedinice za buSenje, kad se takve
platforme ili jedinice nalaze na odrediStu, zaposlene na istrazivanju,
koristenju ili proizvodnji podmorskih mineralnih bogatstava.

3.1.1 Pomorski zakonik ¢l. 763

Clanak 763.

Odredbe ove glave Zakonika nece se primjenjivati na
plutajuce ili nepomicne odobalne objekte kada se takvi
objekti nalaze na svojem odredistu, zaposlene u
istrazivanju,  koristenju ili  proizvodnji  podmorskih
mineralnih bogatstava.

K.-¢l.3.1i 4.-PZ.762.
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4 CLANAK 4.
BRODOVI U VLASNISTVU DRZAVE

1. Ne utjeCu¢i na odredbe CcClanka 5. ova se Konvencija nece
primjenjivati na ratne brodove niti na druge nekomercijalne brodove, u
vlasnidtvu i pod upravom drZave, koji su u vrijeme operacija spasavanja
bili po opc¢epriznatim nacelima medunarodnog prava ovlasteni na drzavni
imunitet, osim ako drzava odluci drukgdije.

2. Ako neka drZzava ugovornica odluéi primjenjivati Konvenciju na svoje
ratne brodove ili na druge brodove opisane u stavku 1. ona ¢e o tome
izvijestiti.

4.1.1 Pomorski zakonik ¢l. 762

Clanak 762.

(1) Odredbe ove glave Zakonika primjenjuju se i na
ratne brodove, osim odredaba clanaka 781. — 783. ovoga
Zakonika.

2) Ministar nadlezan za poslove obrane propisat ée u
kojim slucajevima zapovjednik hrvatskoga ratnog broda
nije duzan postupati sukladno odredbama clanaka 764. —
767. Zakona.

(3) Spasavanje hrvatskoga ratnog broda i osoba na
njemu ne-¢e se poduzeti u slucaju izricite zabrane
zapovjednika tog broda.

ad ¢l1. 4. Konvencija odreduje da se nece primjenjivati
na ratne brodove, za razliku od Pomorskog =zakonika ¢l1.
762. °°

St.2. Prema st.2. ako Hrvatska odluc¢i primjenjivati
Konvenciju na svoje ratne brodove 1ili druge opisane u
st.1. »...ona ¢e o tome izvjestiti«.

Glede »nekomercijalnih brodova« definiranih dalje u
¢l.4. 1 povezanog sa ¢l.5. Konvencija predvida nekoliko
izuzetaka. Tako ©po ¢l.4. drzava moze i drugacije
odluc¢iti. Vidi ¢l. 762. u pogledu ratnih brodova.

° vidi PZ.&l. 988. o iskljudivoj nadleZnosti hrvatskog suda.

K.-¢l.5
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5 CLANAK 5.
OPERACIJA SPASAVANJA POD NADZOROM JAVNE VLASTI

1 Ova Konvencija nece utjecati na odredbe nacionalnog prava niti na
bilo koju medunarodnu konvenciju koja se odnosi na operacije
spasSavanja Sto ih obavlja javna vlast ili koje se obavljaju pod njezinim
nadzorom.

2.Medutim, spasavatelji koji obavljaju takve operacije spaSavanja, bit
¢e ovlasteni koristiti se pravima i pravnim sredstvima predvidenima u ovoj
Konvenciji za operacije spaSavanja.

3. U kojoj se mijeri javna vlast, u sklopu duznosti da obavlja akcije
spasavanja, moze koristiti pravima i pravnim sredstvima, predvidenima u
ovoj Konvenciji, odredit ¢e se po pravu one drzave u kojoj se takva vlast
nalazi.

ad Cl. 5. Na sve odredbe Hrvatske o spaSavanju koje obavlja javna
vlast ili se obavljaju pod njenim nadzorom neée se primjenivati
Konvencija. Ipak takvi spasavatelji bit ¢e ovlasteni koristiti se pravima i
pravnim sredstvima predvidenim u Konvenciji. U pogledu koristi prava
javne vlasti odreduje se prema »...pravu one drzave u kojoj
se takva vlast nalazi«.

vidi ¢l. 140. Ustava.

Treba upozoriti na stilizaciju odredbe koja glasi
“...pod njezinim nadzorom”. jer odredba ¢l.5. SpasSavanije
pod nadzorom ima nekoliko elemenata: nacionalni zakon,
medunarodna konvencija,obavljanje od strane javne vlasti
ali 1 spaSavanje pod njihovim (?-oc¢ito Jjavne vlasti)
nadzorom engleski : »...under the control«. Ovaj izraz
»nadzor« (»control«) °* kao da daje vide naknadnu
sporednu pasivnu ulogu Jjavnoj vlasti. Mozda se misli
»po nalogu« javne vlasti. Ako se spaSavanje ne vr3i po
nalogu Jjavne vlasti nego samo pod nadzorom, ostaje
otvoreno pitanje, Jjer danas Jjavna vlast 1ima ogromna
prava nadzora 1 ¢ini se da se skoro sve vrsi pod tim
nadzorom. Mislim da bi trebalo wuZe tumacdenje ili

° This Convention shall not affect any provisions of national
law or any 1international <convention relating to salvage
operations by or under the control of public authorities.
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smatrati da je javna vlast dala nalog i da vrsSi kontrolu
provodenja. Moze se reé¢i da je danas situacija da javna
vlast kontrolira/nadzoruje skoro sve. °°

5.1.1 JUDIKATURA
SOUTH AFRICA

(Art. 5)Salvage operations controlled by public
Authorities

Transnet Limited v. m.v. Mbashi, The Cargo Laden on
board the m.v. “Mbashi” and Safbank Line Limited.*

Held, by the High Court of South Africa,
Durban and Coast Local Division, that:

(1) The requirement of voluntariness 1is not
lacking in case salvage services are rendered by a
company, fully owned by the State to which the State has
transferred, as a goling concern, its commercial
enterprise that had inter alia the power to control and
exploit harbours and other services, and was entitled as
such to claim a reward for salvage services rendered to
a vessel in distres.---/2002/ 2 Lloyd's Rep. 602

O000000O00OOOOOOOOOOOOOOOO

5-EDWINTON COMMERCIAL CORPORATION V TSAVLIRIS RUSS
(WORLDWIDE SALVAGE & TOWAGE) LTD (THE “SEA ANGEL")

Charterparty (Time) - Salvage of grounded oil tanker
by defendants under Lloyd’s Open Form - Defendants
chartering vessel from claimants for transhipment -
Whether charterparty frustrated by refusal of port
authorities to issue ™“No Demand Certificate” allowing
port clearance pending payment of oil spillage clean-up
costs. [2007] 1 Lloyd's Rep. 335

°>  Smatra se da si spadavanje moZe primijeniti i na

ljude, lucke instalacije, promet, okoli§, Stete na Dbrodu i
sli¢no., ako Jje po nalogu javnih wvlasti., sli mora biti na
vodi.
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6 CLANAK 6.
UGOVORI 0 SPASAVANJU

1. Ova ¢e se Konvencija primjenjivati na sve operacije spaSavanja,
osim ako se ugovorom drukgije izri¢ito predvida ili proizlazi *°

2. Zapovjednik ¢e imati ovlastenje zaklju€ivati ugovore za operacije
spasavanja u ime vlasnika broda.Zapovjednik ili vlasnik broda imat ¢e
ovlastenje zakljucCivati takve ugovore u ime vlasnika imovine na brodu.

3.Nista iz ovog Clanka nece utjecati na primjenu &lanka 7. niti na
duznosti sprieCavanja ili umanjenja Stete okoliSu.

6.1.1 Pomorski zakonik ¢l. 770,

Clanak 770.

(2) Zapovjednik broda ili brodar broda u opasnosti
imaju pravo zakljuciti ugovor o spasavanju u ime vlasnika
druge imovine na tome brodu.

(3) Stranke ugovorom ne mogu iskljuciti ili umanjiti
svoje obveze glede zastite morskog okoliSa utvrdene u
Clanku 772. niti iskljuciti odredbe clanka 773. ovoga
Zakonika.

Vaznost ove odredbe je u tome da se primjenjuje bez
obzira na zastavu koju brod wvije ili gdje Jje
registriran, kada se spor vodi u drZavi &lanici

Odredba “izridito predvida 1ili poizlazi” ostavlja
dosta S$iroku moguénost tumacenja.

No glavna vodilja ipak treba biti uvjet “no cure - no
pay”. I od toga ima izuzetaka u ugovorima, kao na pr.
uvijet: “...If the services are not successful or
beneficial, the the actual out-of-pocket expenses
incurred by or on behalf of ... .in the endeavours to
salve or assist the said ship and her cargo and freight,
together with compensation not exceeding ... for any
loss or damage incurred in such endeavour, shall be the
measure of the remuneration payable to the salvor under

°¢ by implication“™ - moZda bolje : podrazumijeva.
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this agreement, but there shall not be included in the
said expenses or compensation any charge for the use of
any ship or tug belonging to..... 7.

Gornje misljenje Lorda Wright-a je podkrepljeno u Kucéi
Lordova 1 sa obrazloZenjima Lorda Maugham 1 Lorda
Roche.”’

Sklapanje ugovora nije uvjet za pravo na nagradu za
spas%avanje, Jjer Jje to =zakonska odredba, pa to pravo
postoji bez obzira da 1li je spaSavanje bilo obavezna ili
dobrovoljna akcija. o8

Konvencija u st.2. odreduje da =zapovjednik °° ima
ovlasStenije zakljuc¢ivati ugovore u ime vlasnika broda,
kao i1 u ime vlasnika imovine na brodu, 0 dok Pomorski
zakonik odreduje da to pravo imaju =zapovijednik i brodar
broda 1 odnosi se na vlasnistvo druge imovine na tom
brodu. Engleska pravna terminologija ne poznaje poseban
izraz »brodar« °'. Cini se da je 1 u st.2. za potpis
ugovora o spa$avanju trebalo spomenuti vlasnika. MoZda
je to slucajni propust.

°" Admiralty Commissioners v. Valverda (Owners) /1938/ A.C.

173. : Lord Maugham: “The master of a commercial vessel may
well be willing to enter upon a salving enterprise possessing
very doubtful prospects of success i1if he can secure an ageement
that a certain expense or loss in which job will in volve his
ship will in any event be repaid. It would not be in the true
interests of shipping if this were held to be impossible.™ i
Lord Roche:“Similarly with an agreement made contemporaneously
with or subsequent to the rendering of services I see no
obstacle in the way of alternative and truly severable
stipulations for remuneration on different bases according as
the facts turn out.

°® Jasno, da se to ne odnosi na spaavanje osoba.

° Zapovjednik po odredbi &l. 156. Pomorskog zakonika  ima

ovladtenje za potpisivanje ugovora o spaSavanju.

®0 kao ,agent of necessity™.

61 vidi i Filipovié, V., Zzadto nam vide ne treba w»brodar u

Pomorskom Zakoniku, Zbornik Pravnog Fakulteta u Zagrebu, 2006,
555-576.

®2 Bonassies, P., La Convention International de 1989, DIRMAR
2003.

K.-¢l.6.
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-ad ¢l. 6.

St.1. odreduje sukladno kao Pomorski zakonik ¢&l. 978.
63

St.2. odreduje jednako odredbi Pomorskog zakonika ¢l1.
770.st.2.

St.3. kao i ¢l. 770.st.3. vidi ¢l. 773.

6.2.1 JUDIKATURA

ad ¢l.o.st.2.

Ovom odredbom =zapovijednik ima pravo zakljucdivati
ugovore o spasavanju u 1ime vlasnika broda i vlasnika
imovine na brodu. Najc¢esc¢i slucaj imovine je teret.

U sporu Industrie Chemiche 1Italia Centrale protiv
Alexandra G.Tsavliris Maritime Co., brod »Choco Star,
sklopio je zapovjednik ugovor na formularu LOF (tadasniji
formular) i to godine 1986, dakle prije donasanja
Konvencije 1989. Presuda Apelacionog suda od 19.03.1990,
koju Jje obrazlozio Lord Justice Parker 1 dodatno
misljenje 1iznio Lord Justice Slade, Jje visSe nego
zanimljiva jer obiluje sa ranijim presudama 1 pozivima
na stajalisdtima doktrine. Dugacka Jje na A4 formatu.
Ovdje je prikazano misljenje Lorda Slade, koje Jje krace,
ali ipak sveobuhvatno, no u sluc¢aju potrebe treba
prouciti i dictum Lorda Parkera.

Lord Slade:

“I have had the advantage of reading the judgment of
Parker LJ in draft. I gratefully adopt his summary of
the facts and the issues on this appeal. For the reasons
given by him, with which I am in full agreement, I am of
the opinion that this appeal must be allowed. I add
something of my own primarily with reference to the
concept of "implied actual authority", which I think
gave rise to some confusion in the course of argument on

63 €ini se da odredba &l. 978.st.2. i eventualno st.3.

odredbom Ustava ¢1.140. ne bi se primjenivali wveé¢ bi se
primjenjivala Konvencija.
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this appeal, and to the decision of Brandon J in The
Unique Mariner [1978] 1 Lloyds Rep 438.

It has been common ground both in the court below (see
[1989] 2 Lloyds Rep 47), and in this court that

(A) in a contract of carriage of goods by sea (unless
the implication of such a term would be contrary to the
express provisions of the contract) the law will imply a
term conferring on the shipowners and master authority
to enter into salvage contracts on behalf of cargo
owners when the circumstances give rise to an agency of
necessity;

(B) the criteria of an agency of necessity will be
satisfied if in all the circumstances

(1) it is necessary to take salvage assistance, and

(2) it 1is not reasonably practicable to communicate
with the cargo owners or to obtain their instructions;
and

(3) the master of shipowners act bona fide in the
interests of the cargo; and

(4) it is reasonable for the master or shipowner to
enter into the particular contract.

On the present appeal the dispute has primarily
centred round the question whether the law will imply a
term 1in a contract of carriage conferring on the
shipowner and master authority to enter into salvage
contracts, Dbinding the cargo owners even though the
circumstances do not give rise to an agency of
necessity. The cargo owners submit that the answer to
this question is No. The salvors submit that the answer
is Yes. Supporting the decision of the judge, they say
in effect that under the general law the shipowners and
the master have implied authority to bind the cargo
owners to a salvage contract provided only that they act
reasonably in making the contract, and it is a contract
on reasonable terms.

The master of a ship is the servant of the shipowners
and in general will be their agent for the purposes for
which he is employed: (Halsbury's Laws of England (4th
Edition) Vol 43, paragraph 190). The implied actual
authority of an agent extends to all subordinate acts

K.-¢l.6.
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which are necessary or ordinarily incidental to the
exercise of his express authority: (ibid Vol 1,
paragraph 736).

I would assume that this was the source of the
master's authority which Brandon J had in mind in The
Unique Mariner (supra) 1in stating (at p 449) the third
of this three general propositions in the following
passage:

"First, the relevant authority of a master, for the
purpose of deciding whether his owners are bound, as
against a third party, by an act which he has purported
to do on their behalf, is his ostensible, rather than
his actual, authority. Secondly, the ostensible
authority of a master is the same as his implied actual
authority, wunless the latter has been restricted by
express instructions from his owners or their
representatives, and the third party concerned is, or
should be taken to be, aware of such restriction.
Thirdly, the implied actual authority of a master,
unless restricted by such instructions lawfully given,
extends to doing whatever is incidental to, or necessary
for, the successful prosecution of the voyage and the
safety and preservation of the ship.

All these propositions, however, were stated in the
context of a case which concerned the extent of the
authority of the master to create contractual rights and
obligations between the shipowners and the salvors. The
existence of the principal-agent relationship between
shipowners and master was never 1in doubt; the dispute
related solely to the extent of the agent's actual and
ostensible authority to act on behalf of his principals.
(Ostensible authority, rather than actual authority, was
ultimately the more relevant for the purpose of deciding
whether the owners were bound, since it might be wider
than actual authority, and indeed was so on the facts of
that case).

These three propositions do not, in my Jjudgment,
greatly assist the resolution of the issues before this
court, which concern the actual and ostensible authority
of the shipowner or the master to bind the cargo owners
to a contract with salvors. Until an emergency arises,
such as to give rise to an agency of necessity, there is
no question of the shipowner or master being an agent
for the cargo owners. Accordingly, it is not possible to

K.-¢l.6.
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spell out authority for either of them to bind the cargo
owners to a salvage contract, as merely incidental to
his pre-existing general authority as an agent. The
crucial distinction between the relationship of
shipowner and master and the relationship of cargo
owners and master was succinctly drawn by Sir Robert
Phillimore in The Onward (1874) LR 4 Ad & Ecc 38 at p
51:

"According to the law, the master is always the agent
for the ship and in special cases of necessity the agent
for the cargo also. He is the appointed agent to the
former, the involuntary agent of the latter."

In the present case the learned judge said (at p 46):

"If he [the master] has implied actual authority to
engage salvors on reasonable terms on behalf of the
shipowners, he must also have implied actual authority
to enter into the same reasonable contract on behalf of
cargo."

With all respect, I think this statement involved a
non sequitur. Merely because the authority conferred by
shipowners on their agent, the master, is deemed to
extend to engaging salvors on reasonable terms on behalf
of the shipowners, it does not follow that the master
has the 1like implied authority to bind cargo owners to
salvage contracts, 1in the absence of circumstances
giving rise to an agency of necessity.

In my judgment, 1if the master or shipowner is to have
such dimplied authority to bind cargo owners, the
authority has to be derived by implication from the
contract of carriage. And 1indeed, the learned Jjudge

recognised that this was so. He said (at p 46): "That
authority is necessarily implied into the contract of
carriage". He said (at p 47): "... his implied authority

arises out of the contract of carriage and is not given
by necessity". With all respect, however, I can find no
convincing Jjustification either in his judgment or in
the salvors' argument on this appeal for making any such
implication in the contracts of carriage in the present
case.

In some cases a contract (particularly a commercial
contract) may be subject to implied terms which are
imported by the custom of the business in respect of

K.-¢l.6.
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which, or the place where, the contract is made. In the
present case, however, it has been submitted that there
is any relevant custom by virtue of which the contract
of carriage would operate to confer on the master or
shipowners the authority which is alleged.

Not infrequently also the court will be willing to
imply a term in a contract if there arises from its
language and the circumstances in which it was entered
into an inference that the parties must have intended
the term in question, either so as to give Dbusiness
efficacy to the contract, or so as to give effect to the
obvious Dbut unexpressed intention of the parties. On
this basis, I would find no difficulty in implying a
term in the contracts of carriage in the present case to
the effect that the master or shipowner would have
authority to bind cargo owners to a salvage contract as
agent of necessity in circumstances where criteria (1),
(2), (3) and (4) above were satisfied. However, in
agreement with Parker LJ, I could see no justification
for implying a term giving him such authority in other
circumstances, either as being necessary to give
business efficacy to the contract or as representing the
unexpressed intention of the parties.

There 1is another category of implication. Sometimes,
the court in implying a term in a contract, is "laying
down a general rule that in all contracts of a certain
type -- sale of goods, master and servant, landlord and
tenant and so on -- some provision 1is to be implied
unless the parties have expressly excluded 1it":
Liverpool City Council v. Irwin [1977] AC 239, at pp
257-258 per Lord Cross of Chelsea. This type of
implication, it will be observed, does not depend either
on the requirements of business efficacy or the actual
or presumed intentions of the parties but on more
general considerations: (see Chitty on Contracts (26th
Edition) Vol 1, paragraph 903). On analysis, I think
that this has to be and is, the type of implication
which the salvors are inviting the court to make in the
present case.

It is, I think, common ground that there is no English
authority which directly supports the implication of a
term 1in a contract of carriage giving shipowner or
master the power to bind cargo-owners to a salvage
contract save as agent of necessity. Even in the absence
of contrary authority, I think that the court should be

K.-¢l.6.
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very slow to introduce a new general category of implied
term into contracts of carriage, not dependent on the
requirements of business efficacy or the actual or
presumed intentions of the parties; it would not suffice
that the court might think it reasonable to do so.

However, the decided cases cited to us, supported by
eminent text-book writers, in my judgment preclude our
taking this course. Parker LJ has referred to a number
of these authorities. I do not think it would be helpful
to prolong this Jjudgment by further references, but
would merely make one comment. The learned Jjudge
prefaced a reference to a number of the authorities by
saying (at p 47):

"In considering these cases it is important to bear in
mind the fundamental difference Dbetween, on the one
hand, a master dealing with cargo in a manner adverse to
the proprietorial interest of its owner, as for example
by sale, hypothecation or Jjettison, and, on the other
hand, a master taking steps to preserve or salvage the
cargo, which is his duty by virtue of the contract of
carriage and as a bailee."

I take this point. Nevertheless, the tenor of all the
English cases cited to us seems to me to be that the law
will not import into a contract of carriage an implied
term giving the shipowner or master power to bind the
cargo-owners to any contracts with third ©parties
(whether salvage contracts or otherwise) save as agent
of necessity.

It may be that English law would be improved by the
addition of a rule giving a master wide authority such
as appears in Article 6 of the International Convention
on Salvage 1989. Mr Willmer has forcefully drawn to our
attention a number of practical difficulties which he
says would result from the absence of such a rule. In my
judgment, however, it would not be right for this court
to purport to introduce a rule of this kind into English
law on this appeal by a process of judicial legislation.

In my opinion, the form of issues (iv) (a) and (v) (a)
presented for decision of the court is wholly
unsatisfactory. They do not define what kind of "implied
actual authority" is envisaged. On the face of them, the
issues are expressed in much too wide and general terms
to be capable of satisfactory answer. Furthermore, on

K.-¢l.6.
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the face of them, the phrase "and therefore ostensible
authority" involves a non sequitur. "Actual authority
and apparent authority are quite independent of one
another. Generally they co-exist and coincide, but
either may exist without the other and their respective
scopes may be different": Freeman & Lockyer v. Buckhurst
Park Properties (Magnal) Ltd [1964] 2 QOB 480 at p 502
per Diplock LJ.

I think that the only way to make sense of issues (iv)
(a) and (v) (a) would have been to construe them as
raising the question whether, in all contracts of
carriage by sea, the law will, by implication (unless
parties have expressly agreed to the contrary), import a
term giving the shipowners or master (as the case may
be) implied authority to make reasonable contracts with
salvors on behalf of cargo owners on reasonable terms,
even where the circumstances do not give rise to an
agency of necessity. Construing issues (iv) (a) and (v)
(a) in this sense, I would with little hesitation have
answered them 1in the negative. However, I agree with
Parker LJ that it is unnecessary and undesirable to try
to formulate answers to these two inadequately
formulated issues. In any further 1litigation the
judgment of this court should, I hope, constitute
sufficient guidance as to the issues of law which have
been canvassed on this appeal.

In the circumstances, issues (iv) (b) and (v) (b) do
not arise, though I agree with Parker LJ that they too
were 1n any case unsuitable for preliminary trial. I
also agree with him that, on any footing, the answers
given by the learned judge to issues (iv) (b) and (v)
(b) did not Jjustify dismissal of the cargo-owners'
action.

I would accordingly allow this appeal, and set aside
the order of Sheen J made against the cargo-owners.”

ENGLAND

Art.6.Salvage contracts.The "Star Maria" [2002] EWHC
1423 (Admlty), Queen's Bench Division (Admiralty Court),
[2003] 1 Lloyd's Rep. 182 and 2004 Dir. Mar. 453

Held, by the Admiralty Court, that:
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[1] To constitute a salvage service by a tug under
contract to tow, two elements are necessary: (1) that
the tow is in danger by reason of circumstances which
could not reasonably have Dbeen contemplated Dby the
parties; and (2) that risks are incurred or duties
performed by the tug which could not reasonably be held
to be within the scope of the contract. That pursuant to
those principles the services of "Dauntless" became
services in the nature of salvage when, at about 0529,
the towage connection with "Far Turbot" parted. The
casualty was then in danger of grounding which could not
reasonably have Dbeen foreseen when "Dauntless" was
instructed to assist "Far Turbot" and the "Dauntless"
incurred risks and performed duties which could not
reasonably be held to Dbe within the scope of her
contractual duty to act as a steering tug. The services
remained in the nature of salvage until 0605 when the
towage connection with"Far Turbot" was re-established
and all that "Dauntless" then had to do was assist in
steering the casualty into Dover harbur.

/2003/ 1 Lloyd's Rep. 183.i CMI-JURISPRUDENCE

000000000 OOOOOOOOOOOOOO

TSAVLIRIS SALVAGE (INTERNATIONAL) LTD. V. GUANGDONG
SHANTOU OVERSEAS CHINESE MATERIALS MARKETING CO. AND
ANOTHER  GUANGDONG SHANTOU OVERSEAS CHINESE MATERIALS
MARKETING CO. AND ANOTHER V. TSAVLIRIS SALVAGE
(INTERNATIONAL) LTD. GUANGDONG SHANTOU OVERSEAS CHINESE
MATERIALS MARKETING CO. AND ANOTHER V. TSAVLIRIS SALVAGE
(INTERNATIONAL) LTD. AND SUNKISSED MARINE CO. LTD. (THE
“PA MAR")

Salvage - Agreement - Cargo-owners - Carriage of goods
from Tuapse in Black Sea to China - Vessel encountered
problems with generators - Salvors took vessel 1in tow
pursuant to LOF - LOF subsequently varied - Salvors
claimed remuneration from owners of ship and cargo - Claim
against shipowners settled - Whether cargo-owners bound by
LOF entered into on their behalf - Whether necessary to
take salvage assistance - Whether master acted reasonably
in entering into contract - Whether cargo-owners bound by

LOF either in its original form or as varied.
[1999] 1 Lloyd's Rep. 338
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00000000000000000000000
THE "HAMTUN" AND "ST. JOHN"

Before Mr. PETER GRrOss, Q.C.Sitting as a Deputy Judge
of the High Court o4,

Salvage - Remuneration - Salvage services - Vessel at
lay up berth in Southampton water - In high winds stern
mooring wire of vessel parted - Tug rendered salvage
services - Whether there existed a danger to the vessel
and need for salvage services - Proper level of salvage
remuneration payable to tug.

On the morning of Apr. 5, 1993, the defendants’ vessel
St. John was at a lay up berth in Southampton water. She
was scheduled to depart from Southampton that afternoon
on a voyage to the Far East, where she was to be
scrapped.

St. John an OBO registered in the port of Limassol,
Cyprus was built in 1972 in Japan and was about 156,109
dwt; her length was 305.04 metres overall and she was
43.34 metres in beam. She had nine holds or hatches,
eight tanks and was powered by a Sulzer engine of 32,000
bhp. She was 1in ballast and her value was agreed at
£3,341,176.50.

At about 03 30 on Apr. 5, 1993 there was a wind of
gale force with gusts of up to 50-60 knots. By about 07
00 the wind was gale force south south westerly force 8
and by 08 00 it was south south westerly force 7, a near
gale. Thereafter the wind began to moderate. The windage
was very considerable with St. John in ballast and her
accommodation aft. The stern mooring wire of St. John
parted between 06 30 and 06 37.

It was 1in conditions of a south south westerly gale
and with the tide flooding at a rate of little less than
0.5 knot and setting north westerly-north north westerly
that the tug Hamtun having proceeded from the Express
Docks, Southampton came up to St. John at about 07 00.
Hamtun made fast on the starboard quarter of St. John

® U Engleskoj, ako je potrebno, imenuju se ad hoc ugledni

odvjetnici (Q.C.) da nastupaju kao sudac.
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and pulled her stern in the direction of deeper water
and away from the beacons and the bank.

Shortly after 07 00 the two pilots boarded St. John
and the decision was taken to proceed to sea. In order
to proceed to sea, more tug assistance was required.

At about 09 15 St. John, following assistance from
Hamtun and others, weighed her anchors and was in a
position to commence her voyage from Southampton to the
scrap vyard, 1in the event some hours earlier than
planned.

The plaintiffs, the owners, master and crew of Hamtun,
claimed in respect of certain salvage services rendered
by Hamtun on Apr. 5, 1993.

The issues for decision were (i) whether the services
of Hamtun up until 09 15 constituted salvage, 1i.e.
whether there existed a "danger" to St. John as that
term was used in the salvage context; (2) 1if these
services did constitute salvage, what was the proper
level of salvage remuneration payable to the plaintiffs?

For the plaintiffs it was submitted that having parted
her stern wire St. John could be expected to swing until
she was lying head to the wind. If she did so there was
a danger that she would damage or destroy the beacons or
get held up by them. St. John was therefore at risk of a
liability to third party claims and of doing some damage
to herself. Further or alternatively she was at risk of
grounding on the bank. The arrival of Hamtun and the
towing services rendered by her had arrested the swing
of St. John and therefore saved her from these dangers.

The defendants submitted that the swing of St. John
had stopped by the time of the arrival of Hamtun. The
vessel had reached an equilibrium position in the
prevailing wind and tide conditions and in this position
she was safe and at no risk of any further swinging
until the turn of the tide. However, the tide would not
turn until 09 55 and by then, given the height of the
tide there was no grounding risk.

-Held, by Q.B. (Adm. Ct.) (Mr. PETER GRrOSs, Q.C.), that
(1) the relevant test was that in order to warrant a
salvage service, there had to be such reasonable present
apprehension of danger that, in order to escape or avoid

K.-¢l.6.
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the danger, no reasonably prudent and skilful person in
charge of the venture would refuse a salvor’s help if it
were offered to him on the condition of his paying a
salvage reward; the test was essentially objective and
the subjective views even of experienced personnel on
board the vessel would not be decisive; neither their
subjective apprehension that there was a salvage danger
nor their subjective rejection of the existence of a
salvage danger precluded the Court from coming to a
different view (see p. 889, col. 1);

(2) there was no evidence of alternative assistance
available within a very short time, effectively by 07 00
on Apr. 5, 1993; and the fact that neither the pilots
nor the other tugs which rendered assistance claimed
salvage did not persuade the Court to draw any inference
that alternative assistance would have been available on
commercial rather than salvage terms; on factual grounds
the possibility of alternative assistance had no bearing
on the question of whether or not a danger existed (see
p. 889, col. 2);

(3) the position of St. John at and shortly after 07
00 was that she remained afloat but considerably closer
to the beacons and the five metre contour line (off the
easterly bank) than in her original anchorage position;
the factual evidence standing alone supported St. John
continuing to swing and not having reached a position of
equilibrium (see p. 894, cols. 1 and 2; p. 897, col. 1);

(4) the inherent probabilities appeared to strongly
favour the plaintiffs’ case that the vessel would swing
until she came up, head to wind; it was inherently more
likely that the tide would have slowed rather than
stopped the vessel’s swing; and that conclusion allowed
for the force of the tide, any retarding effect of the
anchors on the swing and for the predominant impact of
the wind (see p. 894, col. 2; p. 895, col. 1);

(5) the correct and fair evaluation of the credible
opinion evidence pointed to the same conclusion that the
tide retarded but did not stop the swing of St. John
before the arrival of Hamtun (see p. 895, col. 1);
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(6) the plaintiffs had made good their case as to
the existence of salvage dangers; if St. John had not
stopped moving and had not reached a position of
equilibrium prior to the arrival and making fast of
Hamtun, then St. John was plainly exposed to the
risks of contacting the beacons and of grounding; as
to the situation of St. John at 07 00-07 30, nothing
had occurred to fundamentally alter or alleviate the
concerns reasonably held by the defendants’ witness,
a marine superintendent, immediately after the stern
mooring had parted; the dangers of contacting the
beacons and of grounding were not fanciful at all
(see p. 895, cols. 1 and 2; p. 897, col. 1);

(7) the possibility of St. John employing self-help
to increase the distance between her and the beacons
in case of need in no way sufficed to eliminate what
would otherwise be a situation of danger; St. John
was exposed to the risk, if she engaged in self-help,
of finding herself with too little cable out to hold
her position Dbut too 1little power to extricate
herself from her predicament; self-help might even
have made it worse; the Court was confirmed in its
conclusion as to the existence of salvage dangers on
the Dbasis that St. John had not stopped swinging
prior to the arrival of Hamtun (see p. 896, cols. 1
and 2);

(8) 1f St. John had stopped swinging prior to the
arrival of Hamtun, such a stoppage would have been no
more than a temporary respite from the danger in
which she found herself once the stern wire parted;
the question of salvage danger had to Dbe asked and
answered at 07 00 and as of that time, even if the
true view had been that St. John had stopped
swinging, the salvage test had been satisfied (see p.
896, col. 2; p. 897, col. 1);

(9) it was clear that there was a very real risk of
St. John contacting the beacons; the beacons were of
metal construction on wooden pilings and there was a
very real risk of St. John either demolishing or
doing serious damage to those beacons; further there
was some 1if a small risk of St. John herself
sustaining damage from a collision with the beacons;
and in those circumstances the Court was satisfied
that by preventing the risk of contact between St.
John and the beacons, the plaintiffs conferred a

K.-¢l.
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benefit on the defendants which even by itself was
sufficient to found a salvage claim and was entitled
to appropriate recognition (see p. 898, col. 1);

(10) there was a very real risk of St. John
grounding or touching bottom in the wvicinity of the
beacons; this was plainly so at about 07 00 when with
a tidal height of 2.2 metres the vessel would have
been well out of draft once over the five metre
contour line; there was a risk of St. John finding
herself 1in a nasty predicament aground across the
bank and that risk could not be excluded (see p. 898,
cols. 1 and 2; p. 899, col. 1);

(11) St. John was saved by the plaintiffs from
finding herself in an awkward situation; to prevent
that situation arising very prompt assistance was
required; that assistance could only be provided by
the plaintiffs; the plaintiffs were not professional
salvors; the award ought not to be out of all
proportion to the services

O000000O0O0OOOOOOOOOOO0OO
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7 CLANAK 7.

PONISTENJE | IZMJENA UGOVORA

Ugovor ili bilo koji uvjet u ugovoru, mogu biti ponisteni ili izmijenjeni,
ako:

a) je ugovor bio skloplien pod nedozvoljenim ® utjecajem ili pod
utjecajem opasnosti, pa su njegovi uvjeti nepravedni ili

b) je isplata po ugovom prekomjerno visoka ili niska u odnosu na
stvarno pruzene usluge

7.1.1 Pomorski zakonik ¢l.773,774

Clanak 773.

Sud mozZe, na zahtjev stranke, ponistiti ili izmijeniti
ugovor o spasavanju broda ili druge imovine:

1) ako je ugovor sklopljen u trenutku i pod utjecajem opasnosti, te ako
utvrdi da ugovorne odredbe nisu pravicne,

2) ako utvrdi da je stranka na sklapanje ugovora bila navedena
prijevarom ili namjernim prikrivanjem cinjenica,

3) ako utvrdi da je ugovorena nagrada prema ucinjenoj usluzi pret
Jjerano visoka ili pretjerano niska.

Clanak 774.

(3) Odredbe stavka 2. ovoga clanka primjenjuje se i kad
sud na temelju clanka 773. ovoga Zakonika mijenja visinu
ugovorene nagrade.

Ovdje se odreduje za sluc¢aj postojanja ugovora.
Medutim sud moZe intervenirati i u slucaju kada nema
ugovora, a spor Jje oko nagrade 66

65 engl. :“undue influence™ ne moze se prevesti sa
,nedozvoljenim"™, ,undue“ je prije neobavezan nego nedozvoljen,
mozda bi bilo uputnije ” neprimjeren, neodgovarajuci,
neprikladan®. U stranoj doktrini se izric¢ito kaZe da ne treba
biti ,illegitimate™ , te da , ...it suffices that an external
danger 1is present and influential on the unfortunate party."

K.-¢1.7.-PZ2.¢1.773,774.
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Vaznost ¢l. 7. Jje u odredbi da se mogu odredeni
elementi ponidtiti ili promijeniti. Sirina izraza mogla
bi ¢ak dozvoliti i tumacenje da se 1 netocna
informacija ili podatak i1li presSucivanje podataka mogla
podrazumijevati kao elementi za primjenu &1. 7. ¢
Medutim ima 1 misljenja da Konvencija ne predvida “duty
of disclosure” odnosno “misrepresentation” (iz common
law) pa ¢e se to rjesavati po nacionalnom pravu (lex
fori).

CL.7. pokazuje da iako je Konvencija iznad =zakona,
biti ¢e potrebno primjenivati neka stajalista zakona
kada se odlucuje o “nedozvoljenim utjecajem ili pod
utjecajem opasnosti”

ad ¢l. 7. Odreduje o ponistenju ili izmjeni ugovora a
o tome puno detaljnije i Pomorski zakonik u &l. 773.

U slucaju prevare 1ili kakvog tajnog protuzakonitog
sporazuma u ugovoru 1ili wvanugovora pravarena stranka
ne¢e biti odgovorna odnosno obavezna. Ova odredba ¢l. 7.
nije nista novoga. Problemi su se pojavljivali od
davnine. Doktrina Je svrstala slucajeve u slijedece
grupacije:

A) . prevara 1 tajni protuzakoniti dogovor

B) . ne iznoSenje ¢injenica bitnih za uvjete ugovor

C). davanje netoc¢nih podataka

D). grjesSka

E). prisila i nejednakost uvjeta

Kod koristenja LOF formulara dosta teSko dolazi do
nekih od gore navedenih slucajeva.

66 €1.13.Konvencije

®7 The Unique Mariner (No.1l.),[1974] 1 Lloyd’s Rep 555

K.-¢1.7.-PZ2.¢1.773,774.
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Kod spa3avanja moZe se dogoditi i dogada se da se
okolnosti nakon sklapanja ugovora promjene na bitno
losije. U principu ako Jje ugovorenu nagrada, ne bi
trebalo mijenjati ali bilo je slucCajeva kada se Jje od
gsga ostupilo. Takav je bio slucaj broda The Westbourne

Stavak 1. to¢. Db). Jasno pokazuje da sud ima
moguénost 1 povisivati 1 sniZavati nagradu a izraz
“prekomjerna” znac¢i da sud ne bi trebao koristiti
ovlasStenje, ako se ne radi o “prekomjernom” nego recimo,
samo o vi3oj ili ¢ak i visokoj nagradi. Dodaje se jos i
to da kada se u LOF ugovoru, koji predvida da se nagrada
odmjeruje od strane arbitra, tesko je =zamisliti da bi
sud takovu nagradu mijenjao. Ovo misljenje vrijedi
vjerojatno Jjos vise u slucaju primjene ¢l. 14.st.2.
Svakako ovlastenje suda nije nic¢im izric¢ito ograniceno.

Iz same prirode spasavanja proizlazi da ako nema
opasnosti nema niti ugovornog odnosa Jjer manjka “causa”.

7.1.2 JUDIKATURA
7-18--The ,Kedah™ (1948) 81 L1.L.Rep. 217

Where the salvors are guilty of grave misconduct, the
Court may refuse to make a salvage award.

Vidi u DODATNA JUDIKATURA Uz CL. 13. Oodluku u
predmetu : US District Court-Western District /Seattle)
13.03.1992, Osal Marine Services Inc. v. m/y “Panasea”
DIRMAR 1994,907.-Nota Vincenzini, U.

68 /1899/ 14. P.D. 132. Prema Kennedy o.c.br. 648. :Lord Esher
M.R. :“I am of opinion that the agreement entered into by the
masters of the Howick and the Westbourne was a towage
agreement, but entered into whilst the Westbourne was in such
exceptional danger that she required salvage assistance; it was
thus a towage agreement to do work in the nature of salvage
service. If that agreement became more difficult to carry out
by reason of succeeding circumstances, the Court could not
therefore alter it. But 1if, by reason of circumstances over
which the salvors had no control, the difficulty of the service
was so far increased as to make it in fact a wholly different
service from that which was originally contemplated by the
parties, or a service of a wholly different class, then the
Court of Admiralty has a right to deal with the case as if the
original agreement had not been made, and to make such an award
as under the circumstances it may think right.™

K.-¢1.7.-PZ2.¢1.773,774.
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GLAVA II
IZVRSAVANJE OPERACIJA SPASAVANJA
8 CLANAK 8.

8.1 DUZNOSTI SPASAVATELJA TE VLASNIKA | ZAPOVJEDNIKA

1. SpaSavatelj je duzan, u odnosu prema vilasniku broda ili druge
imovine u opasnosti:

a) obaviti operacije spasavanja s duznom paznjom;

b) pri izvrS8avanju duznosti naznacene u tocki a), posvetiti duznu
paznju u sprecavanju ili smanjenju Stete za okolis;

c) uvijek kada to okolnosti razborito nalazu, zatraziti pomo¢ od
drugih spasavatelja i

d) prihvatiti intervenciju drugih spaSavatelja kada vlasnik ili
zapovjednik broda ili druge imovine u opasnosti razborito zatrazi da to
ucini, uvjet je medutim, da na iznos njegove naknade nece utjecati ako
bi se utvrdilo da je takav zahtjev bio nerazuman.

2. Vlasnik i zapovjednik broda ili vlasnik druge imovine u opasnosti,
duzni su u odnosu prema spasavatelju:

a) u cijelosti s njim suradivati tijekom operacija spasavanja;

b) pri tome posvetiti duznu paznju u sprje€avaniju ili smanjenju Stete
za okoli§ i

c¢) kada brod ili druga imovina budu dopremljeni na sigurno mjesto,
prihvatiti njihovo izruéenje ®, ako ih spasavatelj to razborito zatrazi.

8.1.1 Pomorski zakonik ¢1.772,

Clanak 772.

¢ drugi prijevodi: ,..prihvatiti njihovu predaju“; Mozda bi
bilo jasnije :“....natrag preuzeti™“.

K.-¢l1.8.-Pz.cl.772.
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(1) Spasavatelj je duzan pri obavljanju spasavanja i pri
sprjecavanju ili smanjenju Stete na morskom okolisu
primijeniti  duznu  paznju, zatraziti pomoc¢  drugih
spasavatelja ako to okolnosti nalazu te prihvatiti pomo¢
drugih spasavatelja kada ga zapovjednik broda ili brodar
broda u opasnosti, odnosno vlasnik spasavane imovine
razborito zatrazi da tako ucini.

(2) Zapovjednik broda, brodar, odnosno viasnik imovine
u opasnosti duzni su suradivati sa spasavateljem tijekom
spasavanja, primijeniti duznu paznju pri sprecavanju ili
smanjenju Stete na morskom okolisu, a kada brod ili druga
spasena imovina budu dopremljeni u sigurnost — prihvatiti
brigu o njima ako ih spasavatelj to razborito zatrazi.

Duzna paznja trebala bi biti procjenjena po tome da 1i
se radi o spaSavatelju nestruénjaku (prosjecdnom pomorcu)
ili o specijaliziranom spa3avatelju.

Konvencija ima posebnu odredbu o duznoj paznji u
sprecavanju ili smanjenju Stete za okolis u ¢l.
13.st.1l.toc¢.b)., odnosno u ¢l. 14.

DuZna paZnja zahtjeva od spaSavatelja da u slucaju
razboritog ocjenjivanja situacije zatrazi pomoé¢, ako i
kada to traze =zainteresirani da spasavatelj prihvati
suradniju 1 drugih spaSavatelja. Konvencija, ali odreduije
i uvjet tj. u svezi sa njegovom naknadom (toc.d).).

Odredbe st.2. pod a). i b)., uglavnom odgovaraju
odredbama 1 za spaSavatelja.Medutim odredba pod st.Z2.

to¢. c.). Je moZzda malo neskladno prevedena, naime u
originalu je koridten izraz »redelivery« '° tj. nakon
Sto Jje spaSavatel] zavrsio spasavanje i u

posjedu/detenciji Jje Dbroda/imovine, on moZe =zatraziti
(razumno) da zainteresirani natrag preuzmu brod/imovinu.
Pomorski zakonik je to opisao kao »...prihvatiti brigu o
njima«.

ad ¢l.8. st.1.

Spasavatel] moze biti a). dobrovoljni i b) .ugovorni.

% drugi prijevodi: ,..prihvatiti njihovu predaju“; MoZda bi

bilo jasnije :“....natrag preuzeti®™.

K.-¢l1.8.-Pz.cl.772.
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ad a). Moglo bi se ga definirati kao : Osoba koja bez
neke direktne veze sa brodom u opasnosti, vr$i korisne
pothvate 1 daje ih kao dobrovoljac bez neke pred-
ugovorene obaveze koja bi ga obavezivala sa nekom
duznoséu za saduvanje broda. 't

U ovu grupu spada 1 spasavanje osoba, a postoji i
obaveza za spa$avanje 1imovine na moru Sto Jje Jjasno
odredeno u ¢l. 10.

Bitan elemenat Jje 1 da ne postoji neka prethodna
ugovorna obaveza jer bi takavova obaveza bi mogla
onemoguc¢iti duzZnost davanja nagrade.

Sto se ti&e posade, nagrade nema osim u posebnim
slucajevim medutim sudovi su dosta pedantni u
utvrdivanju &injenica 1 okolnosti. ¢ U sludaju da
posada nepusti brod mijenja poziciju glede prava na
nagradu. Dictum Dr. Lushingtona u predmetu The Florence
3 smatra se locus classicus i sastoji se od 4. uvijeta:

NapusStanje broda mora biti
l.na moru a ne na obali
2.sine spe revertendi aut recuperandi

3.u dobroj vjeri 1 u svrhu spasSavanja
zivota

4.po nalogu <zapovjednika kao rezultat

opasnosti

ad b). Uvjeti ugovora su slobodno ugovoreni, medutim
prema odredbama ¢l.7. i sam ugovor 1 bilo koji uvjet
mogu biti ponisteni ili izmijenjeni.

" Prema dictumu Lord Stowell-a u predmetu The Neptune (1824)

i Hagg,227,236., cit. prema Kennedy br. 431.
2 _The crew of salved vessel cannot, under ordinary
cirmustances, have a ,persona standi" as salvors against

their own vessel“. The Le Jonet (1872) L.R. 3 A. & E. 556,5509.

73 (1852) 16 Jur. 572,574; The Albionic /1941/ P.99,108. cit.
prema Kennedy l.c. br.465.

K.-¢l1.8.-Pz.cl.772.
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to¢.a). Duzna paznja je zakonska obaveza.

to¢ Db).0Ovoj odredbi se prigovara da spaSavatel] ima
duznost da sprijeci Stetu okolisu dok spasSava
brod/imovinu , 8to dovodi do toga da ako brod i imovina
nemaju vrijednosti, ne postoji poticaj spaSavatelju da
spasSava okolis. SpaSavatelj Jje najceSée prvi na mjestu
opasnosti =za okolis 1 manjka nekakav poticaj da se
pokusa sprijeciti zagadenje za okolis.

to¢.d). te st.2. toé¢. a). - c¢). -—-vidi Pomorski
zakonik 772.st.l1. i 2.

8.2.1 JUDIKATURA
8-1-d--The ,American Farmer"™ (1947) 80 Ll1.L.Rep. 672

Salvors must not dispossess prior salvors
of the vessel which 1is 1in distress, unless
there 1is no reasonable probability that the
prior salvors can accomplish successful
salvage unaided.

00000000000000000000000
8.2.1.1 SUDAR BRODOVA

Odmah treba napomenuti da je u slucaju sudara brodova
duznost =zapovjednika da spaSava 1 osobe 1 brod.’*
Postavilo se je i pitanje da 1i brod koji je bio umjeSan
u sudaru, pa 1 odgovoran za sudar, moze spaSavati i ima
11 pravo na nagradu. Judikatura se je indirektno slozila
da 1 odgovoran brod moZe biti spaSavatel] sa pravom na
nagradu, S8to proizlazi na neki nac¢in iz dictuma Lorda
Phillimore-a u predmetu The Melanie (Owners) v . The San
Onofre (Owners) .’

81, 766. Vidi i &1. 997.; &1. 767. i &1.
1030.st.1.toc¢.10.

$7% /1925/ A.C. 246,261;

K.-¢l1.8.-Pz.cl.772.
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9 CLANAK 9.
PRAVA OBALNIH DRZAVA

Nista u ovoj Konvenciji nece utjecati na pravo obalne drzave koje se to
tice, da sukladno s opcepriznatim nacelima medunarodnog prava,
poduzme mjere za zastitu svoga obalnoga mora ili odnosnih interesa, od
onecid¢enja ili prijetnje oneciS¢enjem uslijed pomorske nezgode
ili.djelovanja u svezi s takvom nezgodom, za koja se razborito moze
oCekivati da ¢e uroditi veéim S&tetnim posljedicama, ukljuCuju¢i pravo
obalne drzave za izdavanje naloga glede operacija spasavanja.

Ova odredba potvrduje ve¢ ugovorena prava drugih
konvencija, kao na pr. Konvencije iz 1969 o otvorenom
moru i ¢l. 221. Konvencije iz 1982 (Konvencija Montego
Bay) .

Cl.9. Konvencija prepudta drZavi <¢lanici pravo da
odreduje za sve spomenute slucajeve.

NB: AUSTRALIJA :Articles 9 and 11 of the International Convention
on Salvage 1989, have not been adopted into Australian law.

9.1.1 JUDIKATURA

9-SMIT TAK OFFSHORE SERVICES AND OTHERS V. YOUELL AND GENERAL
ACCIDENT FIRE & LIFE ASSURANCE CORPORATION PLC.

Insurance (Marine) - Indemnity - Umbrella liability
policy - Plaintiffs operating in Dubai waters - Associate
company of plaintiffs rendered salvage service to vessel -
Vessel anchored outside Dubai territorial waters but sank
- Dubai port authorities threatened plaintiffs with

withdrawal of licence unless wreck removed - Whether
insurers liable to indemnify plaintiffs for costs of
removal. —--[1991] 2 Lloyd's Rep. 420
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10 CLANAK 10.
10.1 DUZNOST PRUZANJA POMOCI

1. Svaki je zapovjednik obvezan pruziti pomo¢ svakoj osobi koja je u
opasnosti da bude izgubljena na moru, ukoliko to moZe uciniti bez
ozbiljnije opasnosti za svoj brod i osobe na njemu.

2. Drzave ugovornice ¢e usvojiti mjere neophodne za primjenu obveze
utvrdene u stavku 1.

3. Vlasnik broda se ne izlaze nikakvoj odgovornosti za kr§enje obveze
zapovjednika iz stavka 1. ;

10.1.1 Pomorski zakonik ¢l.764
Clanak 764.

(1) Zapovjednik broda koji na bilo koji nacin dozna da se
osobe, ukljucujuli i neprijatelje u slucaju c sukoba, nalaze u
Zivotnoj opasnosti na moru duzan im je odmah krenuti u
pomo¢ najvecom brzinom obavjestavajuci ih o tome ako je
to moguce, te poduzeti njihovo spasavanje.

(4) Zapovjednik broda duzan je spasavati osobe koje su u
Zivotnoj opasnosti iako se one tome protive ili ako se
spasavanju osoba protivi zapovjednik broda na kojem se te
osobe nalaze

Spadavanja Zivota Jje obavezno a obaveza nastupa ili
odredbom nadleZnih javnih vlasti ili samim
zakonom/Konvencijom.

Vazno Jje istaknuti da Jje obaveza adresirana na
zapovjednika. Nema spomena o drugoj osobi. Isto tako je
i obaveza spaSavanja odredena zapovjedniku i u slucaju
sudara.

Obavezno Jje spasavanje osoba, ¢ak 1 ako se osobe ili
zapovjednik broda protive. Za spaSavanje osoba ne
pripada nagrada (vidi Konvencija ¢l1. 16. 1 Pomorski
zakonik ¢l. 769.st.1. 1 2.).

K.-¢l1.10. -Pz.cl.764
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I neke druge konvencije 1imaju odredbi o spaSavanju
zivota. '°

Konvencija ne obavezuje spasSavanje broda, osim u
sluc¢aju sudara, a ne obavezjje spaSavanje 1 imovine.

Smatra se takoder da ako se spasavaju ljudski Zivoti,
a to Jje nemoguée Dbez spasavanja uijedno i broda i
imovine, radi se samo o spaSavanju zivota <¢ime se
izvrSava ta obaveza.

Iz odredaba Konvencije 1 PZ. proizlazi dakle da
postoje izuzeci kada zapovjednik nije duZan pruziti
spaSavanje, kada postoji opasnost za bjegov brod , kada

spadSavanje ne bi bilo uspjesSno, kada drugi brod poduzima
ili Ce poduzeti spasavanije ili kada spaSavanje vide nije
potrebno.

ad st.l. Pomorski zakonik  ¢1. 764.st.1. mnogo
detaljnije.

ad st.3. Pomorski zakonik ¢l. 768.

76 Konvencija o sudaru 1910, Konvencija o otvorenom moru 1958,
Konvencija UN o pavu mora, 1982.

K.-¢l1.10. -Pz.cl.764
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11 CLANAK 11.
11.1 SURADNJA

Kad propisuje ili odluéuje o pitanjima u svezi s operacijama
spasSavanja, poput prihvata u luke brodova u opasnosti ili pruzanja
pogodnosti spasavateljima, drzava ugovomica vodit ¢e racuna o potrebi
suradnje medu spaSavateljima, drugim zainteresiranim strankama i
javnim vlastima, kako bi se osiguralo ucinkovito i uspjeSno obavljanje
operacija s ciliem spasavanja zivota ili imovine u opasnosti, kao i s ciliem
opcenitog sprje€avanja Stete za okolis.

11.1.1 Pomorski zakonik ¢l.764, -- 769.

Clanak 764

(2) Zapovjednik broda u opasnosti ima pravo poslije
savjetovanja sa zapovjednicima koji su odgovorili na njegov
poziv za pomo¢, ako je savjetovanje moguce obaviti,
izabrati jedan od tih brodova ili vise njih za koje smatra da
su najprikladniji pruziti mu pomoc.

(3) Zapovjednik ili zapovjednici brodova izabranih da
pruze pomo¢ brodu u opasnosti duzni su prihvatiti izbor i
odmah, najvecom brzinom, krenuti u pomoc¢ osobama koje
Su u Zivotnoj opasnosti.

Clanak 765.

Iznimno od odredbi clanka 764. ovoga Zakonika,
zapovjednik broda nije duzan krenuti u pomoc i poduzeti
spasavanje osoba u zivotnoj opasnosti:

1) ako bi poduzimanje tog spasSavanja predstavljalo
ozbiljnu opasnost za brod kojim on zapovijeda i za osobe na
tom brodu,

2) ako opravdano drzi da, prema posebnim okolnostima
slucaja, poduzimanje spasavanja osoba u opasnosti ne bi

bilo uspjesno,

3) ako dozna da je drugi brod izabran za pruzanje
pomodi i da je izabrani brod tu zadacu prihvatio,

K.-¢l.11l. -Pz.cl.764 - 7609.
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4) ako od zapovjednika broda u opasnosti, ili neposredno
od osoba koje su bile u Zivotnoj opasnosti, ili od
zapovjednika drugog broda koji je stigao do tih osoba bude
obavijesten da pomo¢ vise nije potrebna.

.Clanak 766.

U slucaju sudara brodova zapovjednik broda duzan je,
ako to mozZe uciniti bez ozbiljne opasnosti za brod kojim
zapovijeda i za osobe na njemu, pored prvenstvenog
spasavanja osoba, poduzeti spasavanje drugog broda s
kojim se sudario brod kojim on zapovijeda

Clanak 767.

Zapovjednik broda mora u brodski dnevnik unijeti
razloge zbog kojih nije krenuo u pomoc¢ osobama u
opasnosti i poduzeo njihovo spasavanje (clanak 765.), te
razloge zbog kojih nije poduzeo spasavanje broda nakon
sudara. (¢lanak 766.)

Clanak 768.

Viasnik broda ili brodar ne odgovara za Stetu koja
nastane zato Sto je zapovjednik broda povrijedio duznosti
odredene u clanku 764. i 766. ovoga Zakonika

Clanak 769.

(1) Za spasavanje osoba spasavatelju ne pripada
nagrada.

(2) Iznimno od odredbe stavka 1. ovoga clanka, ako je u
istoj akciji spasavanja sudjelovalo vise spasavatelja od
kojih su neki spasili osobe, a neki brod ili drugu imovinu,
spasavatelju koji je spasio samo osobe pripada pravican dio
nagrade priznate drugom spasavatelju za spaSavanje
imovine, ili naknade za sprjecavanje ili smanjenje Stete
morskom okolisu.

0d zapovijednika se ocekuje da se pridrzava u cjelosti
odredbama ISM pravila ( International Safety Managemenet
Code), 3&to mora osigurati vlasnik odn. poslodavac
zapovjednika.Postoje u druga pravila kao IAMSAR oitd.

Postoje posebe duzZnosti zapovjednika spas$avanog broda
i broda spaSavatelija.

K.-¢l.11l. -Pz.cl.764 - 7609.
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Jasno Jje da zapovjednika spaSavanog broda mora odmah
obavjestiti wvlasnika/brodara i vlasti, ako postoji
dodatna opasnost. Nakon obavijedtavanja vlasnika/brodara
veci dio drugih obavjestavanja zapravo provodi
vlasnik/brodar: obavjest osigurateljima, sklapanje
ugovora (iako je zapovjdenik ovlasten da sklapa ugovor,
ali moderna sredstva komuniciranja su to manogostruko
promjenila). Ostaju mu ipak da poduzima mjere za
spadavanje, suradnja sa spaSavateljem, upisi u brodski
dnevnik, biljeZenje vaznih i bitnih dogadaja, itd.

Mnogobrojne su 1 duznosti =zapovjednika Dbroda koji
spasSava, ali i1 u tom slucaju jedan dio obavlja vlasnik,
a konkretan dio zapovjednik, koji tako mora odmah
djelovati, spadavati osobe, utvrditi eventualne 3tete,
predati imovinu ako je primljeno Jjamstvo (ali obic¢no to
provodi vlasnik).

Za oba =zapovijednika Jje bitan 1 wvaZan dokumenat,
pocetku spaSavanja 1 o zavrSetku spaSavanja, kao
eventualni opis spa$avanja, ako se mogu zapovjednici
tome sloZziti 1 ako 1imaju odobrenje vlasnika, a
osiguratelja.

PO PO

Konvencija sa c¢lankom 11. SURADNJA, na neki nacin
zaduZuje drzZave Clanice da vode racduna o potrebi
suradnje u svrhu ucinkovosti itd.

Pomorski zakonik je tome zaduzZenju posvjetio ¢l. 764
st. 2) do 4).; 765; 766; 767; 768; 769;, koji obuhvacaju
slucajeve:

Cl. 764 prava =zapovjednika kojeg se brod nalazi u
opasnosti i duZnosti =zapovjednika brodova koji su
izabrani za pomoc.

Cl. 765 Sludajevi kada zapovjednik nije duZan pruZiti
pomo¢ osobama u zivotnoj opasnosti. Oslobodenja su
detaljno opisana.

Cl. 766 DuZnosti zapovjednika u sluc¢aju sudara.

Cl. 767 Brodski dnevnik kao mjesto upisa svih dogadaija
ukljucuju¢i naroc¢ito razloge zasSto nije krenuo u pomoé
osobama 1 zasto nije poduzeo korake za spaSavanje broda
s kojim se Jje sudario. Smatra se da iako =zapovjednik
naCe kod unaSanja podataka u brodski dnevnik, nastupa

K.-¢l.11l. -Pz.cl.764 - 7609.
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kao javna osoba, u ovom slucaju se ne bi moglo smatrati
da upis u dnevnik ima istu snagu.

Cl. 768  Oslobodenje  vlasnika ili  brodara za
propustanje obaveza iz &¢1. 764. i 766.

Cl. 769 Slucaj vise spasavatelja od kojih su jedni
spadavali samo osobe a drugi brod i imovinu te pravo na

nagradu sa spasSavanje osoba.

O000000O0OOOOOOOOOOOOOOO

K.-¢l.11l. -Pz.cl.764 - 7609.
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GLAVA III.
PRAVA SPASAVATELJA
12 CLANAK 12.

424 UVJETI ZA (NAKNADU) NAGRADU '

1. Operacije spaSavanja koje su imale koristan ishod, daju pravo na
nagradu "®. paknady.

2. Osim ako je drukg€ije predvideno, nikakva se isplata ne duguje po
ovoj konvenciji, ako operacije spasavanja nisu imale koristan ishod.

3. Ova c¢e se glava primijeniti unato¢ tome Sto spaseni brod i brod koji
poduzima operacije spaSavanja, pripadaju istom vlasniku.

12.1.1 Pomorski zakonik ¢l. 771,7883.
Clanak 771.

(1) Za svako spasavanje broda ili druge imovine koje je
dalo koristan ishod spasavatelju pripada pravicna nagrada.

(3) Osim ako stranke ugovorom drugacije predvide,
nikakva se isplata ne duguje prema ovoj glavi Zakonika ako
operacije spasavanja nisu imale koristan ishod.

Clanak 783.

Odredbe ove glave Zakonika koje se odnose na nagradu
za spasavanje primjenjuju se i u slucaju spasavanja izmedu
brodova istog vlasnika ili brodara.

Iako nije naglaSeno, kao Sto je to bilo u i Konvenciji
1910., da uspjesno spasavanje daje pravo na »pravilnu«
nagradu, to je ocCito primjenjeno i na Konvenciju 1989. U
ostalom Pomorski zakonik to naglaSava.

" Greska u prijevodu: ispravno: NAGRADA (REWARD)

" U starijoj literaturi naziv je : ius liquidissimum.

K.-¢l.12. -Pz.¢1.771,783.
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Jasno je odredeno da ako spasavanije nije bilo uspjesno
ne postoji obaveza za nagradu, ali izric¢ito je naglasSeno
”"Osim ako nije drukcéije predvideno...”, a to Je
predvideno u ¢l. 14. a ¢ini se da moZe biti promjenjeno
i u ugovoru. Ugovorne stranke imaju naime Siroka
ovlasStenja.

Spadavatel]j ne bi imao pravo na nagradu niti u slucaju
ako Je pozitivan rezultat akcije spasSavanja izostao
iskljuc¢ivom krivnjom spaSavatelja ili osoba koje rade za
spadavatelja. Ako 1 kada je bilo krivnje na obje strane
rjedenje 1 situacija su sporni.

Vazna je 1 odredba da vazi primjena i u slucaju ako se
radi o spaSavanju izmedu brodova istog vlasnika. I ovaj
slucaj, ¢ini se, usko Jje povezan sa pojmom
personifikacije broda. Isti je vlasnik, ali su kao dvije
samostalne 1imovine. U ostalom odredba je kao takova
dovoljna za prirucénik bez analize zasto je to tako.

Odgovornost moZe biti kaznena ili imovinska, koja moZe
biti wugovorna 1 wvanugovorna, kao na pr. nepoduzimanije
spadavanja 1ili nestrucno spasSavanje. Jasno je da se kod
kaznene odgovornosti u prvom redu misli na zapovjednika.

Treba JjosS napomenuti da wu SCOPIC CLAUSE 2500, u
odredenim slucajevima treba konzultirati kluzule 1. i 4.
koje se pozivaju na Konvenciju ¢l. 14. i imaju sadrZane
uvjife ako se u LOF-u Stogod mijenja u svezi sa SCOPIC-
om.

Pomorski zakonik u ¢&l. 671. odreduje da u slucaju
spa%avanja dok Jje brod u zakupu, nagrada pripada
zakupoprimatelju. 80

Pilot takoder ima pravo na nagradu ako Jje spaSavanje
vr3io svojm brodom.

" LOF 2005 - pod 3,5, spominje i demise charterera itd.

8 Odmah dalje u ¢&l1.672. Pomorski =zakonik odreduje da
zakupoprimatelj moZe dati brod u podzakup. Nema odredbi o
spasavanju za trajanja podzakupa 1 podjele nagrade.

K.-¢l.12. -Pz.¢1.771,783.
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12.2 Ad ¢l. 12.
Ad st.l. Pomorski =zakonik 771.st.1l. vidi ¢l.
774 .st.1.

Postoji razlika ako se radi o spaSavatelju koji Jje
dobrovoljno nastupio i spasSavatelja koji Jje koristen od
strane broda u nevolji. Jos se uvijek citira dictum Dr.
Lushingtona iz 1860 81

“There 1s a broad distinction between
salvors who volunteer to go out and salvors
who are employed by a ship 1in distress.
Salvors who volunteer, go out at their own
risk for the chance of earning reward, and
if they labour unsuccessfully, they are
entitled to nothing: the effectual
performance of salvage service 1is that which
gives them a title to salvage remuneration.
But if men are engaged by a ship 1in
distress, whether generally or particularly,
they are to be paid according to their
efforts made, even though the labour and
service may not prove beneficial to the
vessel . . . The engagement to render
assistance to a vessel in distress, and the
performance of that engagement, so far as
necessarv or so far as possible, establish a
title to salvage reward.

Potrebno je stoga detaljno razmotriti narav i uvjete
ugovora.

Vlasnistvo na brodu 1ili teretu (imovini) mora biti
sacduvano 1 da Jje spasSavatelj izvrSio korisne i stvarne
usluge 82

Smatra se da spaSavatelj koji doduSe spasi brod, ali
ga ostavi u isto tako teskom polozaju ili jos tezem,
nema pravo na nagradu. °°

81 The Undaunted /1860/ Lush. 90, 92

82 nazvane u doktrini ,meritirious contribution - mozda:

zasluZeno sudjelovanje (?).

8 The India /1842/ i W.Rob. 329,331.-cit. prema Kennedy br.
K.-¢1.12. -P7.&1.771,783.



Ivkovié¢, Spasavanje, 2007 73

Medutim takoder se smatra da kada brod Salje znak SOS
za pomoé¢, svaki brod u blizini, na moru,ovlasten Jje da
ide u pomo¢ na temelju poziva 1 da =zahtjeva nagradu,
jasno pod uvjetom da Jje potvrdeno spasSavanje 1 da Jje
nastupilo spaSavanije. 84

Ukoliko je brod bio sprecen da zavrs$i spaSavanje treba
razlikovati situaciju ako je potpisa LOF u kojem slucaju
vrijede wuvjeti iz sklopljenog LOF-a a 1inacCe prema
zakonskim odredbama pomorskog prava (slucaj na pr.
napusStanja spasavanja, nemarnost, 1 sl.), mozda ipak
katkada prema geslu quantum meruit. Prema dictumu suca

Brandon u predmetu The Unique Mariner (No.2.)
85nabrojivéi od I. do XI. razloge za odredivanje iznosa
quantum meruit, navodec¢i dicta iz osam prethodnih

sudskih odluka
Ad st.2. Pomorski zakonik ¢l. 771. st.3.
Ad st.3. Pomorski zakonik 783.
12.2.1 JUDIKATURA
HRVATSKA
VTS RH, Pz-1522/96 od 18. lipnja 1996.

NB: Primjenjen Jje Zakon o pomorskoj 1 unutrasnjoj
plovidbi (Narodne novine broj 53/91, 26/93 1 17/94).

Za svako spaSavanje Dbroda koje Jje dalo koristan
rezultat spaSavatelj ima pravo na pravicénu naknadu, koju

je duzan isplatiti brodar spaSenog broda.

Iz obrazlozZenja (izvodi)

624.; The Cheerful /1885/11.P.D.3; The Benlarig /1888/
14.P.D.3. ; Owners of SS.Melanie v. Owners of SS.San Onofre
/1925/A.C. 246.

8 The Hasel /1959/ 2 Lloyd's Rep. 82,85;
8 /1979/ 1 Lloyd's Rep.37,50. Prema Kennedy o.c.br. 648.

K.-¢l.12. -Pz.¢1.771,783.
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"Prema ¢l. 770. Zakona o pomorskoj i unutrasdnjoj
plovidbi (NN broj 53/91, u daljnjem tekstu: ZPUP), koji
je bio na snazi u vrijeme nastanka obveze, za svako
spadavanje broda ili stvari s Dbroda koje Jje dalo
koristan rezultat spasSavatelju pripada pravicéna nagrada,
a tu nagradu je duZan platiti brodar spasenog broda kada
se spasSavanje obavlja na temelju wugovora, ako tim
ugovorom nije drukcéije odredeno (¢l. 776. st. 1. ZPUP-
a) .

Iz tvrdnji tuZenika sporno Jje da 1i Jje brod trebao
biti tegljen do 1luke Split ili se trebao kretati na
vlastiti pogon te tko je o tome trebao donijeti odluku
nakon odsukavanja. Svjedok V.F. direktor tuZenika,
izjavio je kako je djelatnik tuzitelja Z. predlozio "da
ukoliko motor radi da d¢emo brZze sti¢i do Splita" 1
tuZenik da Jje taj prijedlog prihvatio. Nasuprot tome
svjedok Z. F. je izjavio kako Jje vlasnik ribarice F.
odlu¢io wukljuc¢iti glavni motor koji Jje inace radio
premda mu Jje on (Z.) sugerirao da se ribarica tegli do
Splita.

Prema ocjeni ovog Zalbenog suda sama ta okolnost nije
odlu¢na za rjeSenje spora neovisno o tome 3to nije ni
utvrdivano da 1i Jje uzrok eventualne 3Stete to Sto se
brod kretao na vlastiti pogon. TuZenik nije ni objasnio
kako bi bila izbjegnuta Steta odnosno prodor vode u
motor pod pretpostavkom da je ribarica tegljena.

Odluka o tome da se brod nakon odsukivanja tegli ili
da se kre¢e na vlastiti pogon mogao Jje donijeti
iskljuc¢ivo zapovjednik broda. Zapovjednik broda odgovara
za sigurnost broda (¢1. 129. st. 1. ZPUP-a), te je duzan
poduzimati sve mjere potrebne za sigurnost broda 1
plovidbe (¢1. 131. st. 1. ZPUP-a). Prema tome nakon
odsukivanja odluku o tome da se brod kreée na vlastiti
pogon donio je sam =zapovjednik broda i na to tuzitelj
nije niti je mogao utjecati.

Ispravno Jje stoga prvostupanijski sud odluc¢io kada je
obvezao tuZenika da plati tuzitelju ugovorenu nagradu za
spadSavanje u iznosu od 7.800 DEM u protuvrijednosti u
hrvatskim kunama po tecaju na dan isplate. Jednako je
tako prvostupanjski sud pravilno utvrdio da ne postoji
protupotraZzivanje tuZenika Jjer tuZenik do zakljucenja
glavne rasprave nije dokazao da bi mu eventualna Steta
nastala uslijed radniji i propusta tuzitelja".
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0000000000000 OOOOOO

Ovdje je uputno napomenuti da talijanska judikatura u
izvjesnim slucdajevima daje pravo na lucrum cessans.

ITALTIJA

»I1 compenso spettante al soccorritore va aumentato di
una somma a titolo di risarcimento del lucro cessante,
determinata equitativamente a norma dell’art. 2056 cod.
civ. Odluka suda u Rimu, 19 giugno 2001, SE.MAR.PO.
S.r.l. c. Giovanni Barbaro - “Gold”, pag. 1009. DIRMAR
2002, 1619 i poziva se na judikaturu:

In argomento vedasi lodo arb. 22 e 23 marzo 1989,
Rimorchiatori Napoletani S.M.c. Societt Generale di
Navigazione, in questa Rivista, 1990, 416; Trib. Massa
31 dicembre 1982, F.11i Neri S.a.s. c. Pro-Verdi
Shipping Co. S.A., ivi, 1983, 569; lodo arb. 24 febbraio
1981, Rimorchiatori Laziali S.p.a. C. Sté Navale
Chargeurs Delmas Vieljeux, ivi, 1981, 264; App. Bari,12
febbraio 1977, Gruppo Ormeggiatori del Porto di Bari c.
Cap. L.J. Smith, ivi, 1978

0000000000000000000000000
ENGLESKA
12-THE “SAVA STAR”

Salvage - Remuneration - Claim by cargo-owners -
Carriage of cargo of fertilizer - Cargo began to
decompose - Cargo-owners rendered salvage assistance -
Cargo and vessel salved - Whether cargo-owners entitled
to salvage remuneration.

[1995] 2 Lloyd's Rep. 134
0000000000000000000000000
12-THE “TOREPO” [2002] EWHC 1481 (ADMLTY)

Unseaworthiness - Due diligence - Grounding - Chart
discrepancy - Whether cause of grounding navigational
error - Whether vessel unseaworthy - Whether defendants
exercised due diligence - Discrepancy in Chilean charts
- Whether claimants could recover salvage remuneration
and return of general average security.
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[2002] 2 Lloyd's Rep. 535
0000000000000000000000000

12-SEASHORE MARINE S.A. V. PHOENIX ASSURANCE PLC AND
OTHERS (THE “VERGINA”) (NO.2)

Insurance (Marine) - Salvage - Contributions - Insured
perils - Vessel on voyage to Europe developed list to
starboard of 23 deg. and crew abandoned ship - Salvage
services rendered - Claimants claimed from defendant

insurers their proportion of salvage liabilities -
Whether salvage liabilities incurred in connection with
avoidance of a loss of the vessel by insured perils i.e.
perils of the seas or crew negligence.

[2001] 2 Lloyd's Rep. 698
00000000000000000000000
12--The , San Demetrio“ (1941) 69 L1.L.Rep. 5

It is only in exceptional circumstances that the crew
of a vessel can claim a salvage award in respect of
services to her.

00000000000000000000000
12--The ,Sandefjord™ [1953] 2 Lloyd's Rep. 557

A pilot 1is entitled to claim a salvage award in
respect of services which he has rendered but the Court
in making an award will not encourage pilots to take
undue risks by disregarding offers of assistance.

000000000000 00000000000
AMERTIKA

12--Joseph wv. J.P. Yachts, LLC, 436 F.Supp.2d 254
(D.Mass., June 9, 2000).

Salvor awarded $80,000 plus prejudgment interest and
costs.

Jerry and Mary Lou Prescott owned J.P. Yachts, LLC
which purchased the M/Y LADY MAZIE, an 85-foot wvessel
constructed and purchased in 2000 for $2,960,000.
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Jerry Prescott was a member of the Tow Boat U.S.,
subject to a Boat U.S. Towing Agreement which
distinguishes services for wvessel's “soft” aground
versus “hard” aground and “salvage” situations.

On September 2, 2003, the M/Y LADY MAZIE grounded
close to a rocky beach with wind and waves pushing the
vessel toward the Dbeach. Prescott, an experienced,
licensed master, described the problem at 5 a.m. to the
Tow Boat U.S. affiliate, New Bedford Marine, as a simple
dragged anchor. New Bedford Marine dispatched a wvessel
custom built for towing with the idea that it could pull
the yacht to deeper water and reset the anchor and such
services would be at an hourly rate. Upon arrival, the
situation was worse than represented as 18 inches of the
vessel’s bottom paint was visible, 2-4 foot waves were
rolling into the wvessel pushing her to shore, there were
winds of 13-17 knots gusting to 25-29 mph and she was
listing to port. At 260.

New Bedford Marine recognized and advised a mate that
this was not the tow situation they anticipated
performing at an hourly rate basis but was instead a
salvage. A second vessel designed for work in shallow
water was dispatched to assist. There was no oral
meeting of the minds about the terms of the contract to
continue the effort.

However, the effort continued. The parties recognized
that the tide was coming in and the vessel could
gradually be refloated. New Bedford Marine’s vessels’
hawsers attached to the LADI EMAZIE and kept her from
washing ashore. With the further aid of the tide and the
yacht’s bow thrusters, she was refloated at
approximately 10:20 a.m. but the salving vessels did not
start arriving back to shore until about 5:00 p.m. The
notable lack of damage to the LADY MAZIE ultimately led
the court to believe that the salvage was not negligent
and that the vessel she was merely soft aground. While
testing the running gear, Prescott caused one of the New
Bedford Marine vessels to capsize and its captain dove
into the water to get clear of the vessel. A third New
Bedford Marine vessel reported to the scene to provide
the man who went overboard with a suit to protect him
from hypothermia. The capsized vessel was righted and
towed to shore. The court concluded that there was a
salvage as there was sufficient marine peril and,
despite an initial agreement for a tow, voluntary
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service not pursuant to a contract. In applying the
Blackwall factors and noting that New Bedford Marine was
a professional salvage service, the Court found the
services to be predominantly towage in a low risk danger
situation, with non-exemplary skill and effort expended
by the salvors. It awarded the salvor $80,000 plus
prejudgment interest from the date the salvage services
were rendered plus costs. The salvors sought
consideration for their skill and effort in preventing
or minimizing damage to the environment likely to occur
had the wvessel sunk. The Court recognized that some
courts outside of the applicable circuit considered such
efforts but in this situation, even considering this
factor it would not alter heaward.

O00000O0OOOOOOOOOOOOOO0O
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13 CLANAK 13.
13.1 MJERILA ZA UTVRBIVANJE (NAKNADA%)-NAGRADE

1. Nagrada ¢ée se utvrdivati s ciliem da se potiCu operacije spasSavanja,
uzimajuci u obzir slijede¢a mijerila, neovisno o redoslijedu kojim su ovdje
prikazana:

a) spasenu vrijednost broda i druge imovine;

b) vjestinu i napore spaSavatelja u sprjeCavanju ili smanjenju Stete
za okolis;

c) stupanj uspjeha $to ga je spaSavatelj postigao;
d) narav i stupanj opasnosti;

e) vjestinu i napore spaSavatelja u spasavanju broda, druge imovine
i Zivota,

f) utro$eno vrijeme te uloZene troskove i gubitke spasavatelja; &

g) rizik odgovornosti i druge rizike, kojima su se izloZili spaSavatelji
ili njihova oprema;

h) brzinu kojom su usluge pruzene; %

i) dostupnost i uporabu brodova ili druge opreme namijenjene
operacijama spaSavanja;

j) stanje pripravnosti i u€inkovitost opreme spaSavatetja te njezinu
vrijednost.

2. Nagradu utvrdenu prema stavku I. platit ¢e brod te druge pravne i
fizicke osobe Ciji je interes zastuplijen u spasenom teretu i to u omjeru
njegove spasene vrijednosti. Medutim, drzava ugovornica moze svojim
nacionalnim pravom predvidjeti da nagradu ima isplatiti jedan od tih
interesenata, uz pravo regresa od drugih, na primjerene udjele. Nista iz

ovoga €lanka ne sprjeCava bilo koje pravo na obranu.

86 Krivi prijevod: Ne ,naknada"“™ nego mora biti , NAGRADA"“

87 ukluéujuéi 1 lucrum cessans. Lodo arb. 30 luglio 1963,

Riv.dir.nav.,1964,1II,92- «con nota di MALERRBA, In tema di
determinazione del compenso di salvataggio. Vidi fusnotu za
slovo h). Vidi i Ha8ka/Visby pravila ¢&l. 4.4. 1 Pz. <¢C1l.
553.st.1.to¢.5). 1 6). te Hamburska pravila ¢l. 5.t.6.

8 »Reasonable deviation« uzima se u obzir ovdje kao i kod

slova f).
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3. S izuzetkom ovih kamata i troSkova pravnoga postupka, koji mogu
biti dosudeni, nagrada nece prelaziti vrijednost spasenog broda i druge

imovine.

13.1.1

Pomorski zakonik ¢1.774,771,

Clanak 774.

(1) Ako stranke nisu sklopile ugovor o spasavanju broda
ili druge imovine, ili ako su takav ugovor sklopile, ali nisu
ugovorile visinu nagrade za spasavanje, o visini nagrade, u
slucaju spora, odlucuje sud.

(2) Sud utvrduje visinu nagrade za spasavanje uzimajuci
u obzir:

1) spasenu vrijednost broda i druge spasene imovine,

2) vjeStinu i napore spaSavatelja u sprjecavanju ili
smanjenju Stete morskom okolisu,

3) stupanj uspjeha Sto ga je spasavatelj postigao,
4) prirodu i stupanj opasnosti,

5) vjestinu i napore spasavatelja u spasavanju osoba,
broda i druge imovine,

6) utroseno vrijeme, uloZene troskove i gubitke
spasavatelja,

7) rizik odgovornosti i druge rizike kojima su se izloZili
spasavatelji ili njihova oprema,

8) brzinu kojom su usluge pruzene,

9) dostupnost i uporabu brodova i druge opreme
namijenjene operacijama spasavanja,

10) stanje pripravnosti i djelotvornosti opreme
spasavatelja te njenu vrijednost

Clanak 778.

(1) Ako se spasavanje broda i druge imovine obavlja na
temelju ugovora o spasavanju koji je sklopio zapovjednik
broda ili brodar broda u opasnosti, nagradu za spasavanje
duzan je platiti brodar spasenog broda, ako ugovorom nije
drugacije predvideno.

80
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Clanak .771.

(2) Visina nagrade ne moze iznositi vise od vrijednosti
spesenog broda, odnosno spasene imovine

MoZe se rec¢i da su mjerila u Konvenciji i Pomorskom
zakoniku skoro identicni.

Pomorski zakonik Jje uvodno u ¢&l. 774. odredio
slucajeve kada odlucduje sud, ali u Konvenciji Je
vidljivo 1z sadrzZzaja odredbi da je to sud, ali ipak,
moZze biti i netko drugi ako se to ugovori.

Konvencija Je odredila 1 da drzava moZe odrediti
placdanje jedno]j osobi uz pravo regresa, pa Jje Pomorski
zakonik odredio brodara, no Pomorski =zakonik o regresu
nema odredbe. U ovom ¢&lanku Konvencija Jje odredila i
maksimalnu visinu nagrade, ne uracunavajuc¢i eventualne
kamate i1 parnicéne troskove. Troskovi se priznaju u
stvarnoj wvisini 1 nisu ogranic¢eni visinom spaSene
imovine.

O¢ito je da Jje vrijednost spasSene imovine Jjedan od
bitnih kriterija, medutim treba uzeti u obzir i napore,
brzinu, poZrtvovnost, brzinu, organizaciju, okolnosti
pod kojima se je vrsSilo spasavanje, opasnost, vremenske
prilike, noé¢ni rad, trajanje, svi ostali elementi koji
su povezani sa spasavanjem. Ako Jje sudjelovalo vise
spaSavatelja treba ih pojedinac¢no ocijeniti. Kod ocjene
treba uzeti u obzir 1 vrijednost imovine spasavatelja i
opsnost i kojima je imovina bila izvrgnuta.

Katkada nastaju tokom Sspasavanja Stete i
spadavateljima pa 1 to treba uzeti u obzir.

Ako su se spaSavale 1 osobe treba razmotriti i
opasnost koja Jje postojala za osobe, koja moZe biti i
ve¢a nego Sto je za imovinu.

Ako je posada napustila brod, treba ocijeniti koji je
bio razlog za napuStanije.

Kod ocijene vozarine 1 prevoznine nije lahko izvr3iti
ocjenu jer mogu biti vecd zaradene ili plative
naknadno. %’

8  Prepaid"“ ili ,Paid at destination™ i sliéne.

K.-¢1.13-PZ2.¢1.774,771



Ivkovi¢, Spasavanje, 2007 82

ad ¢l.1.-(a) Vrijednost

Teret dokaza o vrijednosti Jje na tuZitelju, dakle

skoro uvijek na spaSavateliju.Stranke se mogu
sporazumjeti o vrijednosti. Ako ima viSe vrsti imovine
korisno Jje sporazumjeti se o svakoj posebno, Jer

kontribucija ovisi o visini udjela vrijednosti. Ukoliko
jedna 1l1li vise stranaka ne sklope sporazum, morati ¢e to
utvrditi sud ili tijelo odnosno osoba, ako to stranke
sporazumno odrede. Vrijednost Dbi se morala ocijeniti
prema mjestu gdje Jje spasSavanje zavrSeno. % Ukoliko
postoji viSe spaSavatelja, vazZno Jje da se utvrdi tada

jedno vrijeme i jedno mjesto za obacunavanje
vrijednosti. Bilo Sto se dogada poslije vremena u komu
Jje zavr$eno spasSavanje nema utjecaja. Poteskole se

javljaju ako postoji viSe imovina i viSe spaSavatelja i
ako su se joS neki sporazumjeli a neki nisu. Smatra se
da bi sud ili sporazumno procjenitelj morao uzeti u
ovzir pravu vrijednost imovina koje su se nagodile sa
spadavateljima. Procjena vrijednosti na pr. broda ovisi
o nizu faktora. Brod koji je po time charterom a postoji
i niz drugih elemenata (hipoteka,zastava kojoj moZe biti
zabranjen pristup u neke luke, politicke restikcije,
sankcije, embargo 1 slic¢no. Kod c¢arteta mozZze se
posluziti uvjetom iz York Antwerpe Pravila T g u mnogim
tipovima/formularima ugovora postoje posebno uvrdtene
klauzule o time charteru 1 spaSavanju. Od trZne cijene
moraju se odbiti smanjenja kao na pr. troskovi procjene,
dodatne premije osiguranja, troskove koje ima brod =za
vrijeme ©popravaka 1 niz drugih. Katkada Jje wvazZno
utvrditi i1 vrijednost za rezanje. %2 Jedno od delikatnih
problema je 1 vozarina koja takoder ulazi u vrijednost.
Ve¢ sama karakteristika vozarine, »prepaid-paid at
destination« itd. sa mogué¢im varijantama oteZava
procjenu. Obzirom da se radi o cjelokupnoj imovini
ocjenuje se dakle i teret, koji u nekim slucajevima moZe
biti i vec¢e vrijednosti nego brod. Kod tereta je takoder
pitanje vrijednosti povezano sa okolnosti C.F., F.O.B.
itd. Cesto =za utvrdenje vrijednosti tereta nastaju 1
troskovi. Vazan j 1 element da 1li je spaSavanje zavr3eno

% Zato je vaZno sastaviti i potpisati potvrde o zavrdetku, sa

naznakom datuma, a po moguénosti i1 sata zavrSetka.

°L  Pravilo XVII.

%2 gcrap value, demolition, &to moZe katkada predstavljati

ssalved value"“.
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u odredisnoj luci 1ili ne. Postoje jo$ neke poteskoce,
kao kada brod postane podrtina itd. U svezi sa time
charterom problem je toliko wvazan da se u formularima
time-chartera sreéu posebne klauzule kao na pr.

,That all derelicts and salvage shall be
for Owners' and Charterers' equal benefit
after deducting Owners' and Charterers'
expenses and Crew's proportion.

,ALIL salvage and assistance to other
vessels to be for the Owners' and the
Char:erers' equal benefit after deducting
the Master's and Crew's proportion and all
legal and other expenses including hire paid
under the charter for time lost 1in the
salvage, also repairs of damage and coal or
oil-fuel consumed. The Charterers to be
bound by all measures taken by the Owners 1in
order to secure payment of salvage and to
fix its amount. ,

,Subject to the provisions of Clause XY
hereof, ali loss of time and ali expenses
'excluding any damage to or loss of the
vessel or tortious liabilities to third
parties) incurred in saving or attempting to
save life or 1in successful or unsuccessful
attempts at salvage shall be borne equally
by Owners and Charterers provided that
Charterers shall not be liable to contribute
towards any salvage payable by Owners
arising in any way out of services rendered
under this Clause 25. ,

,ALL salvage and all proceeds from
derelicts shall be divided equally between
Owners and Charterers after deducting the
master's, officers' and crew's share. ,

,All salvage moneys earned by the Vessel
shall be divided equally between the Owner
and the Charterer after deducting Master's,
Officers' and Crew's share, epenses, hire of
Vessel during time 1lost, value of fuel
consumed, repairs of damage, if any, and any
other extraordinary loss or expense
sustained as a result of the service, which
shall always be a first charge on such
money. "
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Uz ve¢ naznacene elemene koje odreduje ¢l. 13. st.l.
potreban je i komentar.

Prvenstveno je jasno da nagrada ne moze biti veca nego
Sto je vrijedna spaSena imovina.

Gled ostalih elemenata postoje 1 uvijek ¢e postojati
razlic¢ite ocjene o vazZnosti.

Sigurno Jje da Jje od primarne vazZnosti opasnost,
upotrebljeno vrijeme i vjeStina (kvalitet) spaSavanija.

Postojao Jje obic¢aj da se u slucaju spadene podrtine
dodjeluje spasavatelju polovica vrijednosti podrtine.
Rizik okolisu takoder, a 3to je narocito vidljvio iz ¢l.
14.

Uzimaju se u kalkulaciju i gubitci 1 troskovi koje je
imao spaSavatelj a ovisno o tipu broda 1 aktivnosti
spadavatelja eventualno i gubitak zarade.

Priznavaju se 1 kamati.

Za spasavanje privatnih stvari posade ne odreduje se
nagrada.

Postoje 1 negativni elementi. Zabrane, protivljenja 1
sli¢no. Mogu cak postojati 1 elementi protupravnog
djelovanija.

Za praktic¢nu svrhu mozda bi se moglo jednostavno recéi:
svaki pozitivni ili negativne element moZe imati utjecaj
na nagradu, nema nic¢ega Sto se ne bi moglo navesti u
zahtjevu 1li protivljenju pa zbog toga treba ih vedé
tokom aktivnosti pomno biljeziti ili pamtiti, navadajuci
i okolnosti i1 zahtjeve i odbijanja itd..

Prihvac¢eno je misljenje da onima koji se ne bave sa
problemima nagrade =za spaSavanje, ugovorene, dosudene
ili na drugi nac¢in fiksirane nagrade izgledaju ogromne,
prevelike ali u stvari nagrade predstavljaju mali dio
ogromnih vrijednosti broda i tereta.

Konvencija Jje na neki nacd¢in prihvatila neke ugovorne
uvjete iz SCOPIC-a “u svezi sa posebnom nagradom.

% SCOPIC = Special COmpensation Protection and Indemnity
Clause.
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Postoje i misljenja da Jje korisno da postoje
profesionalni spaSavatelji jer spaSavanje danasSnjih
velikih brodova sa, katkada ogromnim. c¢esto 1 opasnim,
teretima, bunkerom i sl., =zahtjeva opremljene strucne
spaSavatelje. Takova oprema i strucna posada Jje skupa,
pa prema tome 1 nagrade moraju to uzeti u obzir.
Konac¢no, u danasSnje vrijeme, najcesc¢e su i ti troskovi
osigurani putem osiguratelijskih kuca.

Mozda treba naglasiti da u slucaju ako Jje wugovorom
utvrden iznos nagrade, spaSavatel] ne moZe traziti
dodatnu nagradu, makar je bi bio mogao traziti da nije
bilo wugovora. Pomorski =zakonik ¢1. 774. st.l. i 2.
praktic¢ki jednako.

MoZzda se moZe ovdje spomenuti 1 problem kakav Jje
polozZzaj za nagradu u sluc¢aju ako cCarterer uzme tegljac
ili kakav specialni brod u carter sa svrhom da izvrsi
spadavanje. Dokrina nije Jjedinstvena a poblem ovisi
svakako i o tome koji se =zakon primjenjuje na ugovor
ukoliko nije u samom ugovoru uvrsSten i uglavak o podjeli
jer je to medusobni odnos izmedu ugovornih stranaka dok
je placanje nagrade za spasSavanje odnos 1izvan toga
problema.

13.2 Ad é&l. 13. OGRANICENJE ODGOVORNOSTI

U pogledu ogranicenje odgovornosti treba imati na umu

da postoji Konvencija o ogranic¢enju odgovornosti, 1976,
94

koje je R. Hrvatska <¢lanica, i koja odreduje da i
vlasnik broda 1 spasavatelj mogu ogranic¢iti svoju
odgovornost. U istom smislu 1 Pomorski zakonik.

Odgovornost moZe biti ugovorna i1 vanugovorna.

Napominje se da se Konvencija 1976 ne odnosi na
unutarnje vode te da sadrZi neka ogranicenje na koje
osobe 1 kako se primjenjuje odnosno ogranicava,

Konvencija 1976, wu ¢l. 1. st.l. definira da se
ogranic¢enja odnose na potrazZivanja iz cl.2. sa
ogranicenjem 1z ¢l1.3. iz <¢ega proizlazi da se kod

spaSavanja uglavnom primjenjuje na spasSavatelja, ako se

% R. Hrvatska, Konvencija stupila na snagu 01.06.1993.NN-Mu.
2/1992.a Protokol 1996 stupio na snagu 13.05.2004, NN-MU
12/2005.
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radi o njegovo]j odgovornosti za 3tetu. U tom smislu su i
odredbe Konvencije 1976 i Protokola.

Nakon presude u predmetu “Tojo Maru” kojom nije
priznato ogranicenje spasSavatelju za Konvenciju 1976,
donesen Jje 03.05.1996. u Londonu i Protokol o izmjeni
Konvencije o ogranic¢enju odgovornosti za pomorske
trazbine iz 1976 °°, koji Jje u izmijenjenom Cl.3.
st.l.toc¢.a). odredio da se ne primjenjuje ogranicenje na
traZzbine iz spaSavanja 1 iz posebne naknade

(a) trazbine iz naslova spasavanija,
ukljucujuci, gdje je primjenjivo, svaku
trazbinu 1z naslova posebne naknade prema
¢l. 14. Medunarodne Konvencije o spasavanju
iz 1989., s 1imjenama 1 dopunama, ili1
doprinosa zajednickoj havariji;,

Iz Konvencije ostaju odredbe ¢1.3.st.1l.

(c) potrazivanja zbog drugih Steta koje
proizlaze iz povrede 1izvan ugovornih prava,
koje su nastale u neposrednoj vezi s
iskorisStavanjem broda ili akcijama
spasavanja (pruzanja pomodli) ;

(d) potraZivanija zbog podizanija na
povrsinu, uklanjanja, uniStenja ili ¢Cinjenja
neskodljivim broda koji je potonuo, pretrpio
brodolom, nasukao se ili1 je napusten,
ukljucujuc¢i 1 sve Sto je na brodu 1ili je
bilo na brodu.

Ina¢e ogranic¢enje odgovornosti primjenjuje se na

vlasnika a prema ¢l. 1.st.2. taj dizraz obuhvac¢a i
naruc¢itelja, brodara, i poslovodu. Odredba se
primjenjuje 1 na spaSavatelja. Prema odredbi ¢l1.1.

primjenjuje se 1 na osiguratelja odgovornosti, a
odreduje da 1 pozivanje na ogranicenje odgovornosti ne
znaci 1 priznanje te odgovornosti.

% pProtokol o izmjeni Konvencije o ogranidenju odgvoornosti za
pomorske trazbine iz 1976, od 03.05.1996. London.
NN.Mu.12/2005;UPP 149-52/1996.
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Protokolom 1996 uz Konvenciju o ogranicenju 1976
uvedeno Jje 1 ogranic¢enje u slucaju ¢l. 14. Konvencije o
spasavanju

Protokol je promjenio i iznose koji se primjenjuju.

Vidi 1 Pomorski =zakonik Dio 3Sesti; 1. Odgovornost
brodara; ¢1l. 385—427. Vidi Ustav ¢l. 140. za situaciju
i za slucdajeve gdje bi se odredbe Pomorskog zakona 2004,
razlikovale od odredbi Protokola. U stvari Konvencija
1976, Protokol 1996 i odredbe Pomorskog =zakonika
zahtjevale bi posebno razmatranje.

Za tekst wvidi na kraju: DODATAK : Konvencija o

ograniceniju odgovornosti za pomorska potraZivanja, 1976.
(LLMC) i Protokol 1996.

13.2.1 JUDIKATURA
The ,Tojo Maru'

Owners of motor tanker ,Tojo Maru“ wv. N.V. Bureau
Wijsmuller [1971] 1 All E.R. 1110

Where a ship is damaged by the salvors' negligence,
the shipowner is entitled to claim for the full amount
of the damage, and his rights are not restricted to a
right to set-off the loss against the amount of the
salvage award.

O000000O00OOOOOOOOOOOOOOOO

SALVATAGGIO-Compenso-Computo-Trib.Genova 8 .novembre
2005 (nota d C.Buonvino) DIRMAR 2/2007

00000000000 00000000000000

3-1-a--The ,Queen Elizabeth“ (1949) 82 Ll1.L.Rep. 803

The value of the salved property is one of the matters
to be taken into consideration in the making of a
salvage award, even though the value is an exceptionally
high one.

OO00000O00OOOOOOOOOOOOOOO

13-1-a-d--The ,City of Chester™ (1884) 51 L.T. 485
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The wvalue of the salving vessel and the danger to
which she 1is exposed are matters to Dbe taken into
consideration in the making of a salvage award.

00000000000000000000000
13--The ,Glengyle™ (1898) 78 L.T. 801

The Court will attach great importance to the fact
that the vessel has been salved by professional salvors,
and as a matter of policy will give a liberal salvage
award.

000000000 OOOOOOOOOOOOOO

St.2. Konvencija personificira »brod«, pa odreduje da
je brod duZan platiti nagradu uz druge pravne i fizicke
osobe. Pomorski zakonik je pak odredio u ¢l. 778.st.l da
je duZan platiti »brodar«,ako nije drugadije odredeno.?®

Ovaj problem Je u talijansko] judikaturi cesto
raspravljan ali se doktrina ne slaZze uvijek sa
stajalistem sudova, pa niti Kasacionog suda.

U predmet Impresa Fratelli Barreta et alt. protiv Ente
nazionale....Corte di Cassazione - Sez.I..9 settembre
1996, No. 8167, u DIR MAR 1997, STR. 434. -449. dat je
pregled odluke prema kojo]j =zauzeto Jje stajaliste da
“armatore” odgovara za cijeli iznos a pitanje pojedinih
vlasnika terata samo za dio koji Je 1mao koristi od
spas%avanja. Nota uz tu odluku od strane Perrella C.,
pocinje: W La Cassazione conferma il proprio
orientamento 1in matteria di solidaarieta tra Dbeni
salvati: una decisione accurata, ma che non convince”. U
noti, koja ima vise od 20 stranica, vrsSi se detaljna
analiza. Za ovaj priruc¢nik je to predetaljno ali ako
se pojavi takav problem u praksi, ovdje Jje putokaz za
obilnu judkaturu i doktrinu.

St.3. Pomorski zakonik ¢l. 771.st.2.

U doktrini se navode kriteriji za ocjenu:

% $1.5.st.1.32. Vidi i Filipovié, V., Zadto nam viSe ne treba

»brodar u Pomorskom Zakoniku, Zbornik Pravnog Fakulteta
Zagrebu, 2006, 555-576.
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»Postignuti uspjeh, zalaganje 1 zasluge onih koji su
izvrsili spasavanje, opasnost u kojoj su se nalazili
spasavani brod, osobe i1 stvari na brodu, spasavatelji 1
njihov brod, upotrijebjeno vrijeme, troskovi spasavanja,
pretrpljena Steta, rizik odgovornosti 1 drugi rizici
spasitelja, vrijednost sredstava izloZenih riziku,
sprecijalna opremljenost  broda koji je spasavao,
vrijednost spasenog broda, stvari s tog broda 1 1znos
vozarine i prevoznine«. °

0000000000000000000000000
Art.13. SOUTH AFRICA

Transnet Limited v. m.v. Mbashi, The Cargo Laden on
board the m.v. “Mbashi” and Safbank Line Limited.

On 1 August 1997 at about 17.20 hours the m.v.
Mbashi, a 20.000 ton container vessel, sailed out of
Durban harbour towards Port Elisabeth. When it reached a
point some 3.5 miles from the southern breakwater of the
harbour a fire broke out in the engine room and could be
doused by pumping carbon dioxide into the engine room.
As a result of the fire the vessel lost all power: the
helm could not function properly, there was no lights
save for emergency lights operated by a battery and the
vessel’s radio did not function, SO that radio
communications could only take place with a VHF short-
range portable radio. The master radioed the Durban port
authorities informing them of the situation and
requesting that two tug boats be sent out to assist the
vessel. The port authority gave instructions for two tug
boats to proceed to the vessel and render assistance to
it. In addition instructions were given to a pilot to
proceed on a pilot boat to the vessel. The tugs Bart
Grové and Dupel Erasmus reached the vessel and the
former was made fast at 19.20 hours, about 1 hour 20
minutes after assistance had been requested.

The pilot had already boarded the vessel using a
rope ladder and directed the salvage operations. The
following morning the ship was towed into Durban
harbour. The salvage operations lasted for approximately
17,15 hours. The pilot was engaged for about 17 hours
and so was the Bart Grové, whilst the Dupel Erasmus was
released after 5.30 hours.

°7 Jakaga, B., o.c. str. 339.
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The salvors brought proceedings against the m.v.
Mbashi, the owners of the cargo laden on board the
vessel and the charterers before the High Court of South
Africa, Durban and Coast Local Division claiming a
salvage reward pursuant to art. 13 of the 1989 Salvage
Convention. The defendants argued that the element of
voluntariness was lacking since the claimants were under
a statutory duty to perform the particular service that
had been rendered.

Held, by the High Court of South Africa, Durban
and Coast Local Division, that:

(1) The wvessel was 1in an extremely dangerous
situation and a reward of 2.30 per cent of the value of
the salved properties (R 128,498,396) must be fixed
pursuant to Art. 13 of the Salvage Convention 1989 for
the salvage services rendered by the two tugs and the
pilot.

CMI-JURISPRUDENCE i DIRMAR 2002.str.502-503
00000000000000000000000

ENGLAND

Art. 13-Reward

The "Star Maria"” [2002] EWHC 1423 (Admlty), Queen's
Bench Division (Admiralty Court), [2003] 1 Lloyd's Rep.
182 and 2004 Dir. Mar. 455

Shortly after midnight on 2 January 2001 the Star
Maria, a steel single screw motor general cargo vessel
of 2386 dwt, at the material time she was laden with a
cargo of 1300 tonnes of steel products in the course of
a voyage from Grimsby to Gemlik in Turkey, was involved
in a collision with the Unden about six miles southeast
of Dover. As a result of damage caused by the collision
water entered the steering gear room and the vessel was
effectively immobilised. The casualty requested tug
assistance and her starboard anchor was dropped. Far
Turbot, an anchor handling tug with a bollard pull of
100 tonnes, was instructed by the Coastguard to proceed
to the casualty. She was underway by 0058. At 0113
Doughty, a steel twin screw tug with a bollard pull of
55 tonnes owned by the Board, also set out from Dover to
the casualty. The weather conditions were Dbad. The
wind was south south westerly force 7-8 with rough seas
and a swell of about 4 metres. High water at Dover was
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predicted for 0309. At about 0121 contact was
established between Doughty and the casualty by vhf.
Doughty offered her assistance on the terms of Lloyd's
Standard Form of Salvage Agreement ("LOF") and that
offer was accepted.

By about 0200 Doughty was in the vicinity of the
casualty and attempted to make fast. However, although a
messenger line was put on board the casualty it parted
and the tow wire fouled the tug's propeller. Doughty was
as a result unable to provide any assistance and
returned to Dover.

By about 0300, when Doughty was attempting to
make fast, Far Turbot arrived. When it was apparent that
Doughty was unable to assist Far Turbot offered her
services under LOF which offer was accepted. Far Turbot
made fast a tow line and the casualty recovered her
starboard anchor. By 0357 towage commenced to Dover.

At about 0441 Far Turbot and the casualty
approached the eastern entrance to Dover Harbour. The
master of Far Turbot requested the assistance of
Dauntless, a sister tug to Doughty, to assist in the
task of bringing the casualty into the harbour. 1In
response Dauntless left Dover harbour and came up with
the casualty at about 0505. By about 0520 Dauntless made
fast to the stern of the casualty with a tow rope (not a
heavy wire because all that was envisaged was steerage
assistance). By this time the casualty was about eight
cables due east of the eastern entrance. The wind was
force 8-9, there was a four metres swell and, it being
over 1 hour after high water, the tidal current off the
eastern entrance was running 1in a north easterly
direction.

At 0529 the Far Turbot's tow line parted. At this
time the casualty was about 4 cables east of the eastern
entrance. Captain Billowes, the master of Dauntless,
attempted to pull the casualty's stern into the wind but
the task was extremely difficult and he did not succeed
in doing so. He did not wish to put his own tug beam
onto the seas and he had to be careful that his towage
connection did not part as a result of snatching. By
about 0534 the casualty had dropped her starboard anchor
and Far Turbot instructed Captain Billowes to assist the
casualty in heading into the wind and hold the casualty
whilst Far Turbot established another towage connection.
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Under the influence of the wind and tide,
notwithstanding that she had her starboard anchor out
and Doughty was made fast, the casualty drifted in a
north north easterly direction. By 0545 the casualty had
drifted to a position about two cables off shore. She
was just outside the five metre sounding contour, inside
which Captain Billowes knew there to be rocky outcrops.
It was clear to Captain Billowes that the casualty's
starboard anchor was not holding her and that he now had
to pull the stern of the casualty out of the shallow
water. He succeeded in pulling the casualty to a
position about one cable to the south and to seaward of
the 10 metre sounding contour. The casualty was advised
by Far Turbot to drop her port anchor also which she
did.

Holding the <casualty in that position was a
difficult task for Captain Billowes on Dauntless. There
were heavy seas and he had to be careful not to allow
the towline to part as a result of snatching. This
required extremely careful use of his engine power. But
he was successful in doing so and the Court had no doubt
that he displayed extremely high standards of
seamanship.

By 0605 Far Turbot re-established her towage
connection and the towage into Dover harbour re-
commenced. By 0645 the casualty was inside the harbour
and brought alongside a berth. Dauntless was released.
Later that day, at about 1242 Far Turbot left Dover and
resumed her coastguard patrol duties.

Held, by the Admiralty Court, that:

[1] Having taken into account the criteria listed in
Article 13 of the Salvage Convention 1989, that has the
force of law in England, and having sought to fix an
award with a view to encouraging salvage operations, a
fair salvage award to the owner of the Dauntless against
the whole salved fund would have been £20,000 plus the
costs of repairing damage sustained in providing the
service, £1,360.20, making a total award of £21,360.20.
Since the claim was against the owners of Star Maria
only and ship's proportion of the fund is 12.29%, the
salvage remuneration payable by the owners of Star Maria
is therefore £2,626.40 plus interest on that sum at the
rate of base rate plus 1 per cent from Jan. 3, 2001.---
CMI-JURISPRUDENCE

O00000O00OOOOOOOOOOOOOOO
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13---ENVIRONMENT AGENCY V. MILFORD HAVEN PORT
AUTHORITY AND ANDREWS (THE “SEA EMPRESS”) .

Pilotage - Negligent navigation - 0il pollution -
Penalty - Compulsory pilotage in Milford Haven - Tanker
inward bound - Tanker struck rocks and shortly after
grounded - Escape of o0il - Casualty attributable to
negligent navigation by pilot - Port authority pleaded
guilty to causing pollution - Assessment of appropriate
penalty - Water Resources Act, 1991, s. 85(1).

[1999] 1 Lloyd's Rep. 673
000000000000 00000000000

13-AEGEAN SEA TRADERS CORPORATION V. REPSOL PETROLEO S.A. AND
ANOTHER (THE Y“AEGEAN SEA”)

Practice - Limitation of liability - Safe port - Vessel
chartered to carry o0il to Spain - 0il sold to refinery
operator - Refinery operator nominated La Corufia as

discharging port - Vessel proceeding to berth, grounded on

rocks, broke 1in two and exploded - Whether charterers
entitled to limit liability under Convention on Limitation
of Liability for Maritime Claims, 1976 - Whether claims
put forward by owners against charterers within scope of
art. 2 of the Convention.Bill of lading - Safe port -
Implied indemnity - Cargo of o0il sold to refinery
operators - Refinery operator nominated La Corufia as
discharging port - Vessel proceeding to berth, grounded on
rocks, broke in two and exploded - Whether refinery
operator became liable to owners under Carriage of Goods
by Sea Act, 1992 - Whether refinery operators Dbecame
liable to owners under letter of indemnity - Whether terms
as to safety of port should be implied - Whether refinery
operators only 1liable if it could be shown they were
negligent - Hague Visby Rules, art. IV, r. 3 - Carriage of
Goods by Sea Act, 1992, ss. 3, 5.

O000000O0OOOOOOOOOOOOOOO

13-MSC MEDITERRANEAN SHIPPING CO. S.A. V. DELUMAR BVBA
AND OTHERS (THE “MSC ROSA M”)

Admiralty practice - Limitation action - Carriage of
goods by sea - Claimants’ vessel nearly capsized -
Parties 1liable for very substantial salvage claim -
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Claimants applied for decree of limitation - Whether
defence to limitation claim should be struck out.

[2000] 2 Lloyd's Rep. 399
000000000000 00000000000
AMERIKA

Salvage Awards
Cox v The "Trade Up", (February 20, 1998), No.T-466-95 (F.C.T.D.).

This was a reference to determine a salvage award. The
Plaintiff successfully salvaged the Defendant vessel
which had been stranded on rocks. The salvor had
retained two other vessels to assist him in the salvage
and paid the owners of those vessels what the court
considered "overgenerous" amounts. The Court noted that
salvage awards "are intended to award a person who comes
to the aid of a wvessel in distress, and to reward that
person handsomely so as to encourage persons to render
aid in the future. Salvage awards are not intended to
provide a living for the maritime community of the area
in which salvage takes place." The Court ultimately
awarded the Plaintiff $15,000.00 being 1.5 times the
actual and prospective out of pocket expenses of the
Plaintiff.

Insurer - Whether Volunteeer

General Accident Indemnity Company v. The "Panache IV",(October 31, 1997)
No. T-1497-95 (F.C.T.D.)

This case has a good discussion of salvage. The case
involved a claim for a salvage award by the underwriter
of the "Panache IV". The "Panache IV" had an insured
value of $275,000.00 and sank in deep waters under
suspicious circumstances. The underwriter, suspecting
the vessel had been scuttled, undertook salvage efforts.
After two failed attempts the underwriter was finally
able to raise the vessel. The raising of the wvessel
provided crucial evidence that the vessel had, in fact,
been scuttled. The salvage of the vessel cost the
underwriter in excess of $307,000.00. The salved vessel
was sold for slightly in excess of $30,000.00. The
underwriters sought a salvage award out of the sale
proceeds to defray some of the costs of the salvage. The
mortgagee of the wvessel, who was owed approximately
$240,000.00, opposed the salvage award arguing that the
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underwriter was a party interested in the vessel and its
services were not therefore rendered voluntarily such as
to attract a salvage award. The Court, however, held
that the underwriter was entitled to a salvage award and
awarded the underwriter $12,000.00 plus additional
expenses of $2,600.00.

00000000000000000000000
Vidi i DODATNA JUDIKATURA uz CL. 13.
13.2.2 ELEMENTI ZA OCJENU NAGRADE

TS Split VI P-3409/95; P7-4236/99-2 -
10.12.2000.°8

»Pod zalaganjem razumijeva se pozrtvovnost,
brzina, elan, organiziranost i ustrajnost koje su
spaSavatelji iskazali prilikom spaSavanja. Ovdje
se takoder svrstavaju i dugotrajan i1 naporan rad,
no¢ni rad, izlaganje hladno¢i, vlazi, vijetru i
sl., jednom rijec¢ju sve okolnosti koje su
otezavale spasSavanje i zahtijevale od spasavatelja
maksimalno zalaganje.

Zasluge spaSavatelja promatraju se kroz ocjenu
njihovog doprinosa spaSavanju. Primjerice Jje 1i
njihova uloga u spaSavanju bila presudna ili samo
pomoéna.

Opasnost u kojoj su se nalazili spaSavani brod,
osobe 1 stvari s broda 1 koja Jje dala povoda
spaSavanju, mora biti ozbiljna, neposredna i
stvarna. Stupan’ opasnosti koja prijeti mozZe
varirati od opasnosti za odredenim oStecéenjem
spaSavane 1imovine, pa do opasnosti za njenim
potpunim uniStenjem. Kod procjene opasnosti uzima
se u obzir 1 opasnost od Stete koja bi nastupila
da spasSavanje nije uspjelo.

Za opasnost kojoj su se nuzno izlozili
spasavatelji i njihov Dbrod, u najveéo]j mjeri
vrijede postavke iznijete u vezi sa spaSavanim
brodom i osobama.

°®  Marin, J;PPP god. 40, broj 155, str. 1-238, Zagreb,

2001.;str. 179-212;
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Opasnost za brod 1 stvari s broda redovno se
procjenjuje dovodenjem u vezu S njihovom
vrijednoscu.

Element upotrijebljenog vremena pri spasSavanju
govori dostatno sam po sebi. DuZe aktivno vrijeme
potrebno za okonc¢anje akdje spaSavanja/ na- ravno,
pozitivno se odraZava na visinu nagrade za
spaSavanje.

Troskove, pretrpljenu Stetu, rizik odgovornosti
i druge rizike spasavatelja kao kriterije za
odmjeravanje nagrade treba shvatiti uvjetno.
Pozitivno ¢e djelovati na nagradu ukoliko ih se
ocijeni opravdanim i potrebitim u
danim okolnostima.

Vrijednost sredstava izloZenih riziku i
specijalna opremljenost broda koji je spaSavao.
Samo potrebna i1 opravdano primijenjena sredstva i
oprema spaSavatelja utjeCe povoljno na visinu
nagrade. Profesionalni spasSavatelji zbog svoje
brzine i vjeStine pri spa$avanju upravo po ovo]
osnovi ¢Cesto pred sudovima postiZu nagradu u
razmjerno vecem iznosu od sluc¢ajnih spasSavatelja.

Vrijednost spad%enog broda 1 stvari s broda u
vrijeme 1 na mjestu gdje Jje spasavanje dovrseno
samo Jje Jjedan od kriterija za odredivanije
nagrade kojem sudska praksa razlic¢itih pomorskih
drzava ne pridaje podjednak znacaj.«

Marin, J. Isplata nagrade =za spaSavanje : (prikaz
presude) // PPP 40, 155 (2001), str.179-212.

Stankovi¢,P., o.c. str. 108-114
Jakasa, B., o.c., str. 339.,pod br. 710.

U doktrini nalazi se 1 ovakovo misSljenje razmatrajuci
probleme nagrade Y ...0snov nagrade Jje dobrobit ....To
je wvidljivo iz C¢injenice da Jje nagrada vezana
vrijednoséu dobrobiti, tako da svi koji su imali
dobrobit moraju sudjelovati u nagrdi te da ukoliko je
ostvarena dobrobit malena .... 1 nagrada spaSavatelju je
smanjena..” 99

% The Winson (1982) AC 939, cit. prema Kennedy, The Law on
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Mozda bi se moglo ostati kod nacela : quantum meruit.

13.2.3 UMANJENJE NAGRADE

Postoje 1 mjere za umanjenje nagrade,

13.2.4 DOKTRINA

1) .Spasavanje poduzeto protiv izricdite 1 razumne
zabrane.!%°.

2). ako su spaSavatelji : a).svojom krivnjom izazvali
potrebu spasavanje; b). ako su izvr3ili kradu ili utaju;
c). ako su prilikom spasSavanja izvrsili prijevarnu
radnju

Doktrina wukazuje 1 na problem ako Jje bilo visSe
spasavatelja 1 druge moguénosti, kao S$to su krada od
strane ¢lana posade bez znaja vlasnika/brodara itd.

Stankovi¢,P., o.c. str. 115

Vidi JakasSa,o.c.str. 340.

13.2.5 JUDIKATURA

U istom pravcu i judikatura
HRVATSKA
Elementi koji su utjecali na snizenje nagrade.
TS Split; VI-P-3409/95,30.06.1999.
VT RH VI-Pz-4236/99-2, 19.12,2000,

PPP god. 40 (2001), 155, str.179-212

salvage,o.c., 19.

190 Konvencija €1.19. i Pomorski zakonik &1. 773.
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- priroda konkretnog spaSavanjaanja moZe se opisati kao
odrzavanje grtalice na moru na sigurnoj udaljenosti od obale,
njenim pracenjem uz pomoc¢ broda "Hrid" i njenim teglienjem do
sigurne luke. SpaSavanje ove vrste daje osnovu za nizu nagradu za
spasavanije,

- tuzitelji pri spasSavanju nisu koristili vlastitu imovinu - brod i
drugu opremu, pa je na taj nacin u toj akciji izostao svaki rizik za
njihovu osobnu imovinu,

- stoga su i troSkovi spaSavanja na strani tuzitelja (troSkovi
prijevoza osobnim automobilom od Splita do Podgore), cijened
njihovu mogucu visinu, zanemarivi, pa se moze slobodno red da su
izostali,

- predmetnom spasavanju dali su, istina, manji doprinos, ali ipak
doprinos, Clanovi posada kocCarice "Strelica" i posebice kocCarice
"Plis€ivac" pod zapovjedniStvom luckog kapetana iz Makarske.
Njihova spremnost za pomo¢ tuziteljima i stavljanje na raspolaganje
za slu€aj potrebe zasigurno je za tuzitelje u danim okolnostima bila
ohrabrujuca i umirujuca,

- nije bez znaCaja i Cinjenica da su tuzitelji pristupili
spasavanju tuzenikove imovine, dakle imovine trgovackog drustva u
kojem su zaposleni i u kojem ostvaruju primanja za uzdrzavanje
sebe i svojih obitelji. "'

Vidi dalje u originalu i »Elementi koji su utjecali na povecCanje
nagrade«.

Vidi DODATNA JUDIKATURA uz ¢l.13
0000000000000000000000000

ad ¢1. 778 PZ. Pomorski Zakonik koristio je ovlastenije
iz odredbe ¢l. 13.st.2. odrediv3di da placanje mora
izvrsiti “brodar” koji ima pravo regresa. Obzirom na
odredbu ¢1l. 140. Ustava, 1 ovlastenja iz Konvencije ova
odredba Pomorskog zakona je definitivna.

101 Marin, J.;PPP god. 40, broj 155, str. 179-212;
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14 CLANAK 14.

14.1 POSEBNA NAKNADA

1. Ako je spaSavatelj obavio operacije spaSavanja u svezi s brodom,
koji je sam ili svojim teretom '°? prijetio Stetom za okoli§, pa nije uspio po
Clanku 13. zasluziti nagradu barem u visini posebne naknade, koja se
moze utvrditi u skladu s ovim ¢lankom, imat ¢e pravo na posebnu
naknadu od vlasnika toga broda u visini svojih troSkova, kako su ovdje
odredeni.

2. Ako je spaSavatelj, pod uvjetima utvrdenima u stavku 1. svojim
operacijama spasavanja sprijecCio ili smanjio Stete za okolis, posebna
naknada koju vlasnik ima platiti spasavatelju, sukladno sa stavkom 1.
moze se povecati najviSe do 30% od iznosa troSkova kojeje spaSavatelj
uloZio. Medutim, ako to smatra pravednim i opravdanim, te vodeci racuna
0 odgovaraju¢im mijerilima utvrdenima u ¢lanku 13. stavku 1. sud moze
dodatno povecati kakvu posebnu naknadu, ali ukupno povecanje ni u
kojem slu€aju neée biti ve¢e od 100% iznosa troSkova Sto ih je
spasavatelj ulozio.

3. Tro8kovi spaSavatelja u smislu stavka 1. i 2. oznacuju gotovinske
izdatke koje je spaSavatelj razborito ulozio u operaciji spasavanja i
pravedan omjer za opremu i ljudstvo, koji su stvamo i razborito bili
angaZirani u operaciji spasavanja, uzimajuc¢i u obzir mjerila utvrdena u
Clanku 13. stavku 1. tockama h), i). ij).

4. Ukupna posebna naknada po ovom ¢&lanku platit ¢e se jedino onda i
u onom omjeru za koliko je ta naknada veca od bilo koje naknade koja
spasavatelju pripada prema ¢lanku 13.

5. Ako je spaSavatelj bio nemaran pa je time propustio sprijeciti ili
smanijiti Stetu za okoliS, moze ga se liSiti, dijelom ili u cijelosti, svake
posebne naknade iz ovoga ¢lanka.

6. Nista iz ovoga Clanka nece utjecati na bilo kakvo pravo regresa od
strane vlasnika broda.

14.1.1 Pomorski zakonik ¢l.775,

Clanak 775.

192 MoZda bi bio bolji prijevod :“...koji je brod 1ili
teret na njemu...."
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(1) Ako je spasavatelj obavio spasavanje broda kojim je
sam ili svojim teretom prijetio Stetom na morskom okolisu,
pa prema odredbi clanka 774. stavka 2. ovoga Zakonika
nije uspio zasluZiti nagradu za spasavanje barem u visini
posebne naknade u skladu s ovim clankom, imat cée pravo
na posebnu naknadu od vlasnika toga broda u visini svojih
ulozenih troskova.

(2) Ako je spasavatelj, uz uvjete utvrdene u stavku 1.
ovoga clanka, svojim djelovanjem sprijecio ili smanjio Stetu
na morskom okolisu, posebna naknada koju viasnik broda
ima platiti takvom spasavatelju moze se povecati do 30% od
troskova koje je spasavatelj ulozio. Medutim, ako to smatra
pravicnim i opravdanim te primjenjujuci odredbu clanka
774. stavka 2. ovoga Zakonika, sud moze dodatno povecati
takvu posebnu naknadu do najvise 100% od troskova koje je
spasavatelj uloZio.

(3) Troskovi spasavatelja, u smislu stavka 1. i 2. ovoga
¢lan-ka, znace gotovinske izdatke koje je spasavatelj
razborito ulozio pri spasavanju i pravican omjer za opremu
i osoblje koji su stvarno i razborito bili ukljuceni u
spasavanje, primjenjujuci mjerila ut-vrdena u clanku 774.
stavku 2. tocki 8), 9) i 10) ovoga Zakonika.

(4) Ukupna posebna naknada po ovom clanku platit ce se
jedino onda i u onom omjeru za koliko je ta naknada veca
od nagrade za spaSavanje koja spaSavatelju pripada na
osnovi odred-be clanka 774. ovoga Zakonika.

(5) Ako je spaSavatelj svojom krivnjom propustio
sprijeciti ili smanjiti Stetu na morskom okolisu, sud ga moze
dijelom ili u cijelosti lisiti posebne naknade iz ovoga clanka.

(6) Odredbama ovoga clanka ne iskljucuje se niti utjece
na mogucu regresnu trazbinu vlasnika broda iz kojeg je
proistekla opasnost za morski okolis.

Odredbe Konvencije i1 Pomorskog zakonika su jednake.

14.1.2 DOKTRINA -1

Smatra se da Jje najbitnija karakteristika Konvencije
1989 uvodenje posebne naknade za slucaj oneciséenja
okoliSa. Pomorski zakonik prihvatio je odredba i donio
odredbe u svezi sa istim. Prije upudStanja u razmatranije
treba navesti da se mora razlikovati ,NAGRADAY od
~NAKNADEY. Konvencija donosi u <&lanku 13. odredbe o
nagradi a u c¢lanku 14. o naknadi. Pomorski zakonik ¢1.
771 1 dalje o nagradi, te ¢l. 775 o naknadi.
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Doktrina '03 je upozorila da Jje =zapravo ¢l. 14.

Konvencije pokretac za zastitu morskog okolisa. Poticaj
je bio spor broda »Nagasaki Spirit« iz 1997 g. Ta Jje

odluka indirektno dovela i do odredbe u ¢l. 13. da se
»vjeStina 1 napor spasavatelja« mozZe posebno nagraditi.
Takode 1 posebna naknada. Odluka Jje wvaZna 1 zbog

tumacd¢enja od strane Doma Lordova 1izraza »pravedan
(pravican) omjer« (»fair rate«).

Odredba ¢1. 14., kao takova, predstavlja =zakonski
utvrdeni izuzetak od ¢l. 12. st.2., Jjer predvida pravo
na naknadu ( NE na nagradu) c¢ak 1 u slucaju neuspjeha
ili minimalnog uspjeha spa3avanja broda. Odredba u st.l.
zahtjeva da se spaSava brod. Medutim dovoljno je da Jje
teret taj koji predstavlja opasnost za okolis. Bitno je
da spasavatel] nije uspio dobiti nagradu iz ¢l. 13.
koja bi bila barem u najmanju ruku Jjednaka posebnoj
naknadi.

Cini se da spaSavanje samo tereta, kao opasan itd. ne
bi bio dovoljan za primjenu ¢l. 14. u sluc¢aju na pr.
izljeva tereta ulja a da i ne prijeti opasnost brodu. *%

Odredbe ¢l1. 14. treba povezati 1 sa odredbama ¢&1.
8.st.l.toC.(b) i st.2.toC.(b). ali i sa ¢l. 6.st.3. 1 na
taj nacin duZnost da se smanji 3teta na okolisSu odredbe
ostalih zakona 1 principa pomorskog prava, ukoliko su
suprotni Konvenciji 1989 ne mogu se primjenjivati. Osim
toga odredbe Konvencije o ocjeni visine nagrade, naknade
itd. primjenjuju se makar 1 protivne zakonima. U ostalom
tako 1 ¢l. 140. Ustava.

Problem nastaje 1 zbog nespremnosti drzZzava da dozvole
oSteCenom brodu da se skloni u luku zaklonista, pa c¢ak i
u teritorijalne vode.

103 prof. emeritus Dr. Ivo Grabovac: ,Kako uradunati ,posebnu
naknadu“ u medunarodnoj konvenciji o spaSavanju,1989%, PPP
god.39 (1997)155-154; 1-12. sa koristenom literaturom. Vidi 1
prikaz odluke ,Nagasaki spirit“ (Dorotea Corié¢) UPP v.38, (1-
4),164-167, (1996) str. 164 - gdje Jje podatak =za Lloyd's Law
Reports, 1997, Part 4. Vol. 1. str.323.

104 One pressure has been environmental concerns, and the

rise of ‘maritime leprosy’, where damaged ships containing
dangerous or polluting cargo have been denied entry into
national ports, and have become major problems for the maritime
industry.” Lennox-King,0. o.c. str. 18. (prikladan naziv =za
tankere ,MARITIME LEPROSYY). Vidi i Gaskell ., The 1989 salvage
convention and the LOF; 16 Tul.mar.law, 1991/20.
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Kako Jje spomenuto naprijed, International Salvage
Union (ISU) ima prijedloga za poboljdanje Konvencije .'°°
PfredlaZe se da se spaSavanje definira:

,Salvage 1is the service provided by a
person helping and assisting a vesel 1in
distress on the spot, trying to save
maritime property and 1ife and to prevent
environmental pollution.™"

Obzirom na <cinjenicu da Jje naknada za spaSavanje
okolisa novost u doktrini odluka o sluc¢aju broda
NAGASAKI  SPIRIT 1'% temeljito Je  komentirana 1
obradivana.

Spomenuti sluc¢aj sudara broda NAGASAKI SPIRIT i OCEAN
BLESSING dogodio se je 19.09.1992 a zavrSen Jje 1997 i
rjesavan je na PET foruma:

I.----Prvostepena arbitraza

IT.---Drugostepena arbitraza

IITI.--Prvostupanjski pomorski sud

IV.---Zalbeni sud

V.----Ku¢a Lordova, koja je donijela odluku 6.veljace
1997.

Dakle PET instancija zavrSilo je spor od 1992
do 1997, za 4. godine i 4 mjeseca. Prosjek
cca. 10 mjeseci za instanciju.

Presuda Kuc¢e Lordova je predugacka 197 da bi se na ovom

mjestu u cijelosti prenijela. Lord Mustill Jje u svom

105 13U Policy Paper 2.

196 Tloyd's Law Reports 1997, Part 4. Vol.l, str.323 , ali
vidi i Posebna naknada prema konvenciji o spaSavanju iz 1989,
Dorotea Corié¢;UPP, v. 38, (1-4), 164-167, (1996);/1995/2
Lloyd's Rep. 44;

197 Ali vidi DODATAK JUDIKATURE HOUSE OF LORDS
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obrazloZenu naveo sve Dbitne elemente odluka na nizim
arbitrazama i sudovima. Najbitniji su slijedec¢i 108,

30. Sporna Jje ostala, u glavnom, odredba ¢&l1.
14. Konvencije 1989. u svezi sa “environmental
salvage".

31. This element of "special compensation" 1is
based on the salvor's "expenses" (as defined)

and may be enhanced in cases where the salvage
operations have actually prevented or minimised
environmental damage. The reward for the
salvage 1itself 1s assessed and apportioned
between the vessel and other property interests
as before, and the difference if any between
the amount so awarded (or nil, if there is no
award) and the amount of the special
compensation 1is due to the salvor from the
shipowner alone.e

32. Two 1issues are now before the House about
the principles on which the special
compensation should be assessed. Of these, one
is much the more difficult.

330 the Commercial Court on appeal from the
award of Mr. Willmer, the Court of Appeal
[1996] 1 ©Lloyd's Rep. 449, and finally vyour
Lordships were summarised by Clarke J. [1995] 2
Lloyd's Rep. 44, 46-47 in terms which I am glad
to adopt.

34. So far as English domestic law is concerned
the Convention was given the force of law in
the United Kingdom by the Merchant Shipping Act
1995, section 224.

35. The principal issue in the present appeal
concerns the definition of "expenses" in
article 14.3, and in particular that part of it
which includes in the expenses "a fair rate for
equipment and personnel actually and reasonably
used in the salvage operation."

36. Four elements have been identified as
possible components of the "fair rate."

37. The direct costs to the salvor of
performing the service;

38. the additional costs of keeping the vessels

and equipment on standby;

198 Redni brojevi su umetnuti radi lakSeg snalaZenja.
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39. a further element to bring the recoverable
"expenses" up to a rate capable of including an
element of profit;

40. and, a final element bringing the recovery
up to the level of a salvage award

41. The dispute revolves around the third
element :(3)a further element to bring the

recoverable "expenses" up to a rate capable of
including an element of profit;
42 Slijedi obrazlozZenja Lorda Mastill-a

(I)It is enough to record that the arbitrator applied
an increment of 65 per cent. The resulting figure was
S&dollar; 12,635,893, which exceeded the salvage awarded
under article 13 by S&dollar; 3,135,893. This was the
special compensation, which now remains in dispute.

(IT) The Appeal Arbitrator disagreed :The result was to
increase the grand total under article 14.3 of S&dollar;
5,216,404 to S&dollar; 8,0607,067. This was less than the
salvage award, so that no special compensation was
payable.

(ITI)Na I. st. sudu : “...the learned judge did not
agree with the way in which the appeal arbitrator had
arrived at the figures which he had substituted for
those of the arbitrator He therefore remitted the matter
to the Appeal Arbitrator to reconsider the
quantification of salvage.

(IV) ————- In the Court of Appeal a majority
(Staughton and Swinton Thomas L.JJ.) agreed with Clarke
J. As Staughton L.J. put it [1996] 1 Lloyd's Rep. 449,
455:

(Iv-A)". . . a fair rate . . . means a rate of
expense, which 1is to be comprehensive of indirect or
overhead expenses and take into account the additional
cost of having resources instantly available.
Remuneration or uplift or profits is to be provided, if
at all, under article 14.2. Beyond that, what is a fair
rate is a matter of Jjudgment for the tribunals(s) of
fact."

43. Lord Mustill je naveo:
44 . Stranke su sporazumno navele sporne tocke:
45. M....summarised in the parties’ Agreed

Statement of Facts and Issues, were as follows:
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"(1i)... . 1s it a falir rate of remuneration
having regard to the circumstances of the
case, 1including the type of craft actually
used and the type of work required (but in
general terms) and a rate which acts as an
incentive to the salvor (i.e. normally
including a profit element but without
amounting to a salvage reward or anything
like it), as Semco contend;

"Or
"(ii) does it mean a fair rate of expense

which is to be comprehensive of indirect or
overhead expenses and to include the

additional cost of having resources
instantly available, as the shipowners
contend."

46. The fact is, however, that the assessment

of salvage has never been an exact science, and
the embellishment added by article 14.3 is well
known to have been an uneasy compromise.

47. “Again, the computation prescribed by
article 14.3 requires the fair rate to be added
to the "out- of-pocket" expenses, as clear an
instance as one could find of a quantification
which contains no element of profit; and it
surely cannot have Dbeen intended that the
"salvors' expenses" should contain two
disparate elements. It 1s moreover highly
significant that article 14.2 twice makes use
of the expression "expenses incurred" by the
salvor, for in ordinary speech the salvor would
not "incur" something which vyields him a
profit. The idea of an award of expenses as a
recompense, not a source of profit, is further
reinforced by the general description of the
recovery as "compensation", which normally has
a flavour of reimbursement. I acknowledge that
this word has long been used to denote the
amount recoverable as conventional salvage: see
for example Abbott on Merchant Ships b5th ed.
(1827) at P- 610. Nevertheless it is
significant that a clear distinction is drawn
in paragraphs 1 and 4 of article 14 Dbetween
compensation and reward, and the same contrast
appears in article 1(e), quoted above.

48. “Paragraphs 1, 2 and 3 of article 14 all
make it clear that the right to special
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compensation depends on the performance of
"salvage operations"™ which, as already seen,
are defined by article 1(a) as operations to
assist a vessel in distress.

49. The only structural change in the scheme is
that the incentive is now made more attractive
by the possibility of obtaining new financial
recognition for conferring a new type of
incidental benefit.

50. “Important as it 1is, the remedy under
article 14 1is subordinate to the reward under
article 13, and its functions should not be
confused by giving it a character too closely
akin to salvage.

51. “Otherwise I would have been content simply
to express my agreement 1in every respect with
the economical and convincing Jjudgment of
Clarke J.

52. “The question 1is whether the expenses
comprise those incurred during the whole of the
salvage operation, or only during the times
when a threat to the environment is still in
existence.

53. “I think the matter plain, and am content
to adopt the reasons given by Clarke J. for
deciding that it 1s to the entirety of the
operation that the expenses should be referred.

O000000O0OOOOOOOOOOOOOOO

Vracajuc¢i se na razmatranje odredba Konvencije treba
naglasiti ponovno <¢injenicu da se Jje tom odredbom
zapravo prekrdila uvreZena odredba ,no cure - no pay".
Naime wuvidjelo se je da spaSavatelji nemaju interesa da
poduzimaju pokuSaje za spaSavanje Steta okolisu, Jjer se
je radilo u ve¢ini slucajeva =zapravo o 1interesima
trec¢ih stranka odn., osoba, a nisu mogli niti
refundirati troSkove 1 sl..

Konvencija je ve¢ u ¢l. 1.d), odredila 3sto je ,Steta
okolidu™ i to kako slijedi:

¢l.l.st.l.toc.d).:

d) Steta okolisu oznacuje znatno fizicko
osStec¢enje 1judskog =zdravlja, zZivota u moru
ili bogatstava u obalnim 1 unutarnim vodama
te podrucjima uz njih, prouzroceno
onec¢isc¢enjem, zagadenjem, vatrom,
eksplozijom ili slic¢nim teZim nezgodama.
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Svakako je vaZno naglasiti da se u definiciji navodi i
»....podru¢jima uz njih«, ¢&ime se 1 te kako prosiruje
podru&je koje se &titi konvencijom '°°, ali se odredbom

¢1.3. Konvencija ne primjenjuje na platforme i sl. '

Vazno Jje napomenuti da odredba da 1 teret moZe biti
opasan za okolis, u krajnjoj 1liniji ostavlja otvorena
vrata spaSavateljima i1 u slucaju kada je do$lo na pr. do
izlijevanja wulja, a da =zapravo brod 1 nije bio u
opasnosti, ali Jje wulje 1 te kako opasno za okolis.
Trebati ¢e pricekati u stajalisdta arbitara i sudova.

Bit filozofije Konvencije je odprilike slijedec¢a: ako
je spasSavatelj vrsSio spadavanije okoliSa ima pravo na
posebnu naknadu, jer inacCe nema razloga da Stiti okolis.

Prvi slucaj je da Jje spasSavatelj vrSio spadavanje
broda i1 imovine i da Jje prijetila opasnost za okolis,
ali spaSavatelj nije wuspio dobiti nagradu, koja se
odreduje po ¢l. 13. i1 koja iznosi barem koliko i posebna
naknada po ovom ¢l. 14. i to u visini njegovih izdataka
kako su definirani u ovom ¢l. 14. Dikcija Pomorskog
zakonika ¢l. 775.st.l. Jje Jjasna 1 moZe sluziti 1 za
razumijevanje odredba Konvencije. Doktrina Jje to
definirala

»Odredbe spomenutog Clanka kumulativno
zahtijevaju ispunjenje dvaju uvjeta da bi se
pristupilo odmjeravanju posebne  naknade.
Spasavatelj mora obaviti spasavanja broda,
koji je sam 1ili svojim teretom prijetio
Stetom za okolis. Zatim, sSpasavatelj nije
uspio u spasSavanju utoliko Sto nije spasio
imovinu (i1i imovinu odredene vrijednosti)
koja bi mu bila osnovica za utvrdivanje
nagrade prema kriterijima iz cl. 13., a ta
nagrada bi bila barem u visini posebne
naknade. A posebna naknada, koja se moze
zahtijevati samo od vliasnika broda u
opasnosti (a2 ne 1 od drugih 1imovinskih
intreresa), bit ¢e u visini trosSkova koje je
imao spasavatelj.

109 Mo?da &ak i teritorijalno more i gospodarski pojas -
Grabovac, I., o.c. str.b5.

110 y7idi &1.3.
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»Troskovi spasSavatelja« znacde gotovinske
izdatke koje je spasavatelj razborito ulozZio
pri spasavanju 1 pravedan (pravican) omjer
za opremu 1 ljudstvo koji su stvarno 1
razborito bili ukljuceni u spasavanije,
primjenjujucdi mjerila utvrdena u ¢1. 13. st.
1. to& (h), (i), (F)..... «

I dalje:

»Ti ¢e mu troskovi, kao minimum, pripasti
cak 1 ako u svojim naporima nije uspio ne
samo spasiti imovinsku vrijednost, nego niti
sprijeciti ili umanjiti Stetu za okolis.
Ovaj zakljucak proizlazi iz tumacenja
st.5.81.14.«

Doktrina dalje navodi da je Kuc¢a Lordova definirala
znac¢enje pojma ,cjelokupno razdoblje"“ i ,pravedan
(pravic¢an) omjer™.

Iako je ¢1. 14. ogroman napredak, pojavljuju se vec¢ i
misljenje da bi ga trebalo JjosS bolje stilizirati i
obuhvatiti neke novine. Tako se predlaze da se unese 1
uz ,terrotirial waters™ jos 1 ,economic zone“. Zatim
»ANy environmetal award shall be paid by the
shipowner™.*

Prema svemu gornjem pomZe se zakljuciti da postoje
dvije wvarijante, naime ako spaSavanje nije sprijec¢ilo
odnosno smanjilo Stetu okolisSu i1 druga ako je uspjelo. U
prvom sluc¢aju ima pravo samo na stvarne trosSkove a u
drugom dodatno moZe mu biti odres3ena posbena naknada od
30% pa sve do 100%.

Vidi DODATNA JUDIKATURA HOUSE OF LORDS (cijeli tekst)
kao i DODATNA JUDIKATURA uz CL. 14..

! Grabovac, I., o.c.str.8.

' Grabovac, I., o.c.str.8/9.

'3 Grabovac, I., o.c.str.l0.

11 prema Bishop, A., Places of Refuge-Environmental salvage,

CMI/CMLA Symposium, Dubrovnik, Svibanj 2007.
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14.1.3 DOKTRINA -2
ITALIJA

Slijede¢a odluka, na neki nac¢in,ne prihvac¢a odredbe
¢l. 14. Iza te odluke Jje komnetar u kojem se pobija
stajaliste odluke.

Tribunal of Rome 23 January 2003, SE.MAR.PO. V.
Finagen - m/y "Gold"-DIRMAR 2004,252

In June 1996 the m/y Gold, with about 10,000 litres of
gasoil on board as bunker caught fire at Fiumicino. Two
tugs of SE.MAR.PO. S.r.l. towed the vyacht to Fiumicino
where the yacht sank, thus becoming a constructive total
loss. The salvors brought an action against the owners
of the yacht in the Tribunal of Rome, claiming special
compensation under article 14 of the Salvage Convention,
1989.

Held, by the Tribunal of Rome, that:

No salvage reward 1is due when the salvage services
have not had a useful result.

[1] The conditions for the application of article 14
of the Salvage Convention materialize when a vyacht
carrying about 10,000 litres of fuel o0il as bunker with
fire on board is towed to a berth where the gasoil 1is
unloaded, and no salvage reward may be claimed, because
the yacht sank after the discharge of the fuel oil.

[2] The owner of the vyacht is liable for the payment
of the special compensation due under article 14 of the
Salvage Convention.

[3] In case the services rendered by the salvors have
prevented damage to the environment the special
compensation due to them under article 14 of the Salvage
Convention must be calculated taking into account the
expenses incurred during the salvage operations, a fair
compensation in respect of the materials and personnel
employed calculated in consideration of the promptness
of the services rendered, the availability and use of
vessels, the state of readiness and efficiency of the
salvors' equipment and the amount so calculated must be
increased by 30%.
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[4] The "fair rate" indicated in article 14 (3) of the
Salvage Convention does not correspond merely to the
expenses 1incurred, but must be the subject of an
equitable assessment by the judge.

000000000 OOOOOOOOOOOOOO

Gornji slucaj u Jjednom Jje dijelu kritiziran od
doktrine jer da je sud odstupio od principa ¢1. 14. kako
ga Jje formulirala Kuc¢a Lodrova u predmetu NAGASAKI
SPIRIT. Komentar je vrlo interesantan i ojacava
stajaliste Kuce Lordova.

Komentar F. Berlingieri-a:

»L’ultima questione che occorre esaminare
e quella relativa al tempo 1in relazione al
quale le spese di cui al § 3 dell’art. 14
devono essere riconosciute. Dalla lettera
dell’art. 14 risulta chiaramente che 1l
periodo rilevante é& 1’intero periodo durante
il quale le operazioni di salvataggio si
sono svolte, e cosl anche quello relativo al
fallito tentativo di salvare la nave.

Invero 1 presupposti per 1’applicazione
del compenso sono 1l’esecuzione di operazioni
di salvataggio in relazione ad una nave che
di per sé stessa o per 11 suo carico
minaccia un danno all’ambiente ed il mancato
ottenimento da parte del soccorritore di un
compenso almeno eguale alle sue spese, come
definito nel § 3 dell’art. 14, nel quale
viene fatto riferimento alle “out-of-pocket
expenses” incontrate ed a una “fair rate”
per 1 mezzi e 1l personale ragionevolmente
utilizzati nella “salvage operation”,
definita nell’art. 1(a) come “any act or
activity undertaken to assist a vessel or
any other property in danger”.

In questo senso si é& pronunciata nel caso
“Nagasaki Spirit” sia la Commercial Court

% sia la Court of Appeal “ e la Iloro
opinione & stata condivisa dalla House of
Lords *.

Fissati questi  principi, si  puo ora
verificare se le statuizioni del Tribunale

K.-¢1.14-P7.¢1.775



Ivkovi¢, Spasavanje, 2007 111

di Roma sono in aderenza con gli stessi o
meno.

I1 Tribunale, dopo aver correttamente
osservato che la "“fair rate” per 1 mezzi e
il personale deve essere stabilita 1in base
ai criteri indicati nel § 1 dell’art. 13 sub
(h), (i) ed (j), critica il calcolo eseguito
dal c.t.u. sulla base del costo delle ore di
lavoro in quanto tale <criterio a) non
costituisce una valutazione equitativa, b)
non tiene conto dei criteri suddetti, c¢) non
tiene conto della circostanza che 1
dipendenti della SE.MAR.PO. avrebbero dovuto
comunque essere retribuiti, d) non tiene
conto che 1la SE.MAR.PO. non ha dimostrato
che 1 mezzi 1impiegati nel sSoccorso Sono
stati sottratti ad altre attivita,
causandole un Jlucro cessante, e) ha invece
tenuto conto dell’attivita di spegnimento
dell’incendio «che non ha prodotto alcun
risultato utile.

Quindi, dopo aver rilevato che il
risultato del calcolo del valore orario del
tentato spegnimento dell’incendio e del
rimorchio dava un risultato eccessivo, si
dimentica dei criteri indicati nel § 1
dell’art. 13 sub (h), (i) e (j) ed afferma
che la “fair rate” deve essere
determinata tenendo conto dei criteri
indicati nel § 1 dell’art. 13 e piu
specificamente delle circostanze che per 1il
rimorchio non risultavano disponibili altri
mezzi, <che 1l rimorchio €& stato portato
a termine senza inconvenienti di rilievo e,
infine, che non risultava che gli uomini e 1
mezzi della SE.MAR.PO. fossero stati
distolti da altri compiti.

A parte 1la considerazione che 1 criteri
utilizzati non corrispondono a quelli 1in
precedenza correttamente 1indicati, essi non
sono affatto menzionati nel § 1 dell’art.
13, e 1in parte sono totalmente erronei.
Invero la circostanza che 1 mezzi impiegati
siano stati o meno distolti da altro
servizio & del tutto irrilevante. Egualmente
non sono fondate le critiche rivolte
al c.t.u. sub c) e d), ambedue le
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circostanze ivi menzionate essendo
irrilevanti. Se fossero corrette, le imprese
di salvataggio, anziché meritare un maggior
compenso 1in base al § 1 (j) dell’art. 13,
sarebbero penalizzate per 11 fatto che
tengono mezzi e personale pronti per
eventuali operazioni di salvataggio.

Egualmente 1inesatta e 1’affermazione che
la SE.MAR. PO. non ha avuto “out-of-
pockets expenses” (descritte come “somme
anticipate”) : invero quanto meno ha
incontrato una sSpesa per 1 consumi dei
rimorchiatori e per gli schiumogeni
utilizzati per 1’estinzione dell’incendio.

Ad avviso di chi scrive, la "“fair rate”
avrebbe potuto essere accertata partendo da
una ipotetica rata giornaliera di noleggio a
tempo, poiché 1in essa si1 tiene conto di
tutti 1 costi fissi, deducendo dalla stessa
un importo corrispondente al margine di
utile.« "-DIRMAR 2004

O000000O0OOOOOOOOOOOOOOO

Iz samih odredbi Konvencije treba jos spomenuti
odredbu ¢l. 14.st.2. koja ovlasc¢céuje sud da povisi
naknadu od 30% a u iznimnim slucajevima i do 100%, ali
nikako ne da bi ukupan iznos bio visi od 100% izdataka
koje Jje podnio spaavatelj. ' Iz gore spomenutog
prikaza ''®* odluke Kuée Lordova vidljivo je kako Jje
prvostepeni arbitar napravio obracdun, zatim kako Jje to
uc¢inio drugostepeni arbitar, te konacno I, I1
stupanjska odluka sudova i Kué¢e Lordova.

U literaturi o okolisu spominje se ,liability salvage™“
tj. odgovornost za Stetu prema treec¢ima, kao i izraz
»safety net™ tj. pravo spasavatelju na tu posebnu
naknadu.

Vidi : DODATNA JUDIKATURA uz ¢l. 14.

115 Jgednako i Pomorski zakonik &l. 775.st.2.

116 POSEBNA NAKNADA PREMA KONVENCIJI O SPASAVANJU 1IZ 1989,
Dorotea Corié;UPP, wv. 38, (1-4), 164-167, (1996)
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Na kraju ovog cClanka treba istaknuti da su Stete na
okolisu katkada ne samo ogromne nego katkada i takove da
se Steta ne moZe nadoknaditi, kao u slucaju uniStenija
flore i faune.
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15 CLANAK 15.

15.1 RASPODJELA IZMEDU SPASAVATELJA

|. Raspodjela nagrade prema &lanku 13. izmedu '’

obavit ¢e se na osnovi mjerila sadrzanih u tom ¢lanku.

spasSavatelja,

2. Raspodjela izmedu vlasnika, zapovjednika i drugih osoba u sluzbi
svakog broda spaSavatelja, odreduje se pravom zastave toga broda. Ako
se spaSavanje nije obavljalo s broda, raspodjela ¢e se odrediti prema
pravu kojemu se podvrgava ugovor izmedu spaSavatelja i njegovih
sluzbenika.

1511 Pomorski zakonik ¢l.776 — 778.
Clanak 776.

(1) Ako ima vise spaSavatelja, a spaSavatelji se nisu
sporazumjeli o razmjeru u kojem se izmedu njih treba
podijeliti nagrada za spasavanje broda ili druge imovine, o
tom razmjeru odlucuje sud primjenjujuci odredbe clanka
774. ovoga Zakonika.

(2) Ako ima vise spasSavatelja, svaki od njih moze
ostvarivati zahtjev za nagradu i samostalno.

Clanak 777.

(1) Po odredbama ove glave Zakonika ne postoji obveza
placanja ako pruzene usluge ne prelaze ono sto se razborito
moze drzati duznim ispunjenjem ugovora koji je bio
sklopljen prije nego Sto se opasnost pojavila.

(2) Spasavatelj koji se upustio u spasavanje broda ili
druge imovine protiv izricite i razborite zabrane
zapovjednika, vlasnika ili brodara spasavanog broda,
odnosno osobe ovlastene raspolagati spasenom imovinom
nema pravo na nagradu.

(3) Sud moze smanjiti nagradu ili odluciti da
spasavatelju ne pripada nagrada za spasavanje broda ili
druge imovine ako su spasavatelji svojom krivnjom izazvali
potrebu  spasavanja, ako su svojim propustom ili
nemarnoscu otezali spasavanje ili ako su pri spasavanju
pocinili kradu, utaju ili prijevarnu radnju.

17 kao da manjka rijeé ,vie"“ spadavatelja.
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(4) U postupku odlucivanja o trazbini spasavatelja, sud
moze priviemenom odlukom''® narediti da se spasavatelju
unaprijed isplati onolika svota koliku drzi pravicnom i
opravdanom prema okolnostima slucaja.

Clanak 778.

(2) Ako je sklopljen ugovor o spasavanju, viasnik druge
spaSene imovine na brodu ili osoba koja ima pravo
raspolagati takvom imovinom odgovara solidarno s
brodarom, ali samo za onaj dio nagrade koji se odnosi na tu
imovinu.

(3) Ako u slucaju iz stavka 1. ovoga clanka brodar
spasenog broda plati ukupnu nagradu za spasavanje,
pripada mu pravo regresa prema vlasniku ili osobi koja ima
pravo raspolagati drugom imovinom na brodu, za dio
nagrade koji se odnosi na tu imovinu.

(4) Ako ugovor o spasavanju nije bio sklopljen, nagradu
za spaSeni brod duzan je platiti brodar spasenog broda, a
nagradu za drugu spasenu imovinu — vlasnik ili osoba koja
ima pravo raspolagati tom imovinom

Konvencija daje uputu dok Pomorski =zakonik adresira
uputu na sud.

ad st.l.--raspodjela nagrade

Glede raspodjele treba zakljuditi da se moZe pojaviti
Sporno

a). ako je ve¢ utvrdena nagrada ili sporazumno ili na
odredeni drugi nacin, i

b) . ako jo$ nije utvrdena nagrada.Kako je ve¢ naprijed
bilo navedeno, odrediti ¢e sud, a ako je koristen LOF

ad st.2.--raspodjela unutar vlasnika, posade.

I ovdje je Konvencija prepustila Pomorskom Zakoniku da
odluc¢i, 3to je i uc¢injeno u ¢l. 776 — 778.

Odredbe Pomorskog zakonika spominju brodara i vlasnike
ili osobe koje imaju pravo raspolagati ostalom imovinom.

118 yijerojatno se misli na privremenu ,mjeru®.
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Upozorujem na odredbu Pomorskog zakonika u
&1.5.st.1.to&.32. o pojmu brodara. **°

Odredba ¢l 777.st.2. zahtjeva »izrilitu 1 razumnu<«
zabranu. U doktrini navodi se kao primjer: brod je u
opasnosti ali ocekuje dolazak broda svojeg vlasnika ili
Jje vel ugovoreno spasavanje sa brodom koji stize, itd.

Vvidi i ¢1. 19. Konvencije

Cl. 778.st.4. za sludaj da ugovor nije bio skloplijen
placanje mora izvrsiti Dbrodar odnosno vlasnik druge
imovine. Ako Jje sklopljen ugovor tada ugovaratel].
Zapovjednik 1ima pravo potpisivanja 1 u 1ime vlasnika
ostale imovine, Konvencija ¢l.6., Pomorski =zakonik
770.st.2.

OO00000O00OOOOOOOOOOOOOOO

15.1.2 JUDIKATURA
ITALIJA

I membri dell’equipaggio della nave soccorritrice sono
incapaci a testimoniare nella causa contro il
proprietario della nave soccorsa per la ligquidazione
del compenso.

Trib. Roma 19 giugno 2001, SE.MAR.PO. S.r.l. c.
Giovanni Barbaro - “Gold”, pag. 1009. DIRMAR 2002, 1619

00000000000 000000000000
C¢l. 15. Pomorski zakonik &1. 776.;777;778;

Konvencija Jje navela da se odnosi 1 na razdiobu
nagrade i »..... drugih osoba u sluzbi svakog broda
spasavatelja....« 3to se ocCito odnosi na posadu. Bitne
odredbe u pogledu posade nalaze se u Pomorskom zakoniku
u ¢l. 781 1 782.

19 yvidi 1 &1. 954. st.(2) - (4). i &1. 592 st.(l),to&.2)-
599,
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15.1.3

15.1.4

Clanak 781.

(1) Svota nagrade za SsSpasSavanje koja
preostane nakon odbitka svote Stete nanesene
brodu spasavatelja pri spasavanju 1 trosSkova
prouzrocenih spasSavanjem predstavlja c¢istu
nagradu.

(2) Odredeni dio <¢iste nagrade pripada
posadi broda spaSavatelija.

(3) Spasavatelj se ne moze odrecdi dijela
nagrade koji ¢ini udio d¢lanova posade u toj
nagradi bez pristanka c¢lanova posade broda
spasSavatelja.

Clanak 782.

Svaki ¢lan posade broda spasavatelja moZe,
nakon proteka roka od jedne godine od dana
kad je spasavanje okoncano, tuzbom prema
brodaru spasenog broda 1li prema vlasniku
druge spasSene 1imovine ostvariti nagradu za
spasavanje u dijelu koji predstavlja njegov
udio u toj nagradi, ako brodar spasavatelj
nije podnio u tom roku tuzZbu za 1isplatu
nagrade za spaSavanje.

117

Ove dvije odredbe su od ogromnog znacenja za posadu i
svakako bitna i socijalno opravdana.

Kod ugovora na vrijeme vidi ¢l. 584.

Za nadleznost vidi Pomorski zakonik ¢1. 164.

15.1.5

JUDIKATURA

AMERTKA

15--Paul W. Reiss, et al v. One Schat-Harding Lifeb
No.120776 #1, et al., 2006 AMC 1401, 2006
2388942 (D.S.C., May 30, 2006).

Salvors awarded $49,500 plus costs and prejudgm
interest and costs.

On

September 22, 2004, the crew of the 800-f

Norwegian-flagged combination bulk/tanker vessel
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TORRENS (en route from Houston, Texas to Norfolk,
Virginia) discovered it was missing its FF800 free-fall
life craft. The 1life craft,as opposed to conventional
life crafts, was mounted on an ejector rack instead of
davits.An agent for the SKS TORRENS undertook efforts to
purchase a new life craft. Two days later, the missing
life craft was recovered by the owner/captain and three
mates of the F/V BOLD VENTURE, a fiberglass trawler
fishing for wreckfish off the coast of South Carolina.

Captain Reiss testified that the F/V BOLD VENTURE was
100 nm out to sea when he spotted the lifeboat in 20-25
knot winds and 5-7 swells with a 3-4 wind chop on top.
The fishing efforts were terminated and, over several
hours, the unmanned life craft was boarded and towed to
port without damage. The Court found considerable labor
with skill and energy as well as risk to the crew from
the impending peril of drifting unmanned in navigation
channels during rough seas and hurricane season.

One 1issue Dbefore the Court involved the Blackwall
factor concerned with the value of the property salved.
There was no evidence that a life craft could have been
found on the open market to fit the SKS TORRENS. The
salved property had a replacement cost of approximately
$126,000-5128,000 (inclusive of shipping expenses) and a
used life craft in perfect condition could be worth
$100,000. The Court assigned a fair wvalue of $110,000.

In considering the degree of danger from which the
property was rescued, the Court assigned significant
weight to the life craft being a derelict wvessel which
presents an obstruction to navigation and a likely
danger to commerce. Further, there was no evidence that
the owner searched for it, attempted to locate it,
vaguely knew where to,look for 1it, nor expressed any
intention of finding her but instead considered her a
total loss and attempted to replace her. The Court
awarded salvage in the amount of 45% of the value of the
salved vessel, costs and prejudgment interest. The first
mate received 10% of the award, the second mate received
9% of the award and the third mate received 8% of the
award with the balance going to the owner/captain.

Vidi DODATNA JUDIKATURA uz ¢l. 15.

K.-¢l.15. -PZ2.¢1.776,777,778.



16.1

16.1

Ivkovi¢, Spasavanje, 2007 119

16 CLANAK 16.
SPASAVANJE OSOBA

1. Nikakvu naknadu ne duguju osobe kojima su zivoti spaSeni, ali niSta
iz ovoga Clanka nece utjecati na odredbe nacionalnog prava o tome.

2. SpaSavatelj ljudskoga zivota, koji je sudjelovao u pruzanju usluga
prilikom nezgode $to je bila uzrokom spasavanju, ima pravo na pravedan
udio u naknadi, dosudenoj spasavatelju za spaSavanje broda ili druge
imovine, odnosno za sprjeCavanje ili smanjenje Stete na okoliSu.

A Pomorski zakonik ¢1.769

Clanak 769.

(1) Za spaSavanje osoba spaSavatelju ne pripada
nagrada.

(2) Iznimno od odredbe stavka 1. ovoga clanka, ako je u
istoj akciji spasavanja sudjelovalo vise spasavatelja od
kojih su neki spasili osobe, a neki brod ili drugu imovinu,
spasavatelju koji je spasio samo osobe pripada pravican dio
nagrade priznate drugom spasavatelju za spasavanje
imovine, ili naknade za sprjecavanje ili smanjenje Stete
morskom okolisu

Cl1.16. Odreduje da se =za spasavnje Z2ivota ne placa
naknada, ali da spaSavatelj ima pravo na udio u naknadi
za spasSavanje broda 1li druge imovine. Naglasak Jje na
»sudjelovao«.

O¢ito je da se radi o nadleZnosti Trgovackih sudova.
Zahtjev treba Dbiti postavljen na vrijeme, dok se
zakljucuje o nagradi. Nakon $to je nagrada ve¢ dosudena,
ili c¢ak isplac¢ena situacija je kompliciranija.

vidi i ¢l. 20.

K.-¢l.1l6. -PZ.c1.769.



Ivkovi¢, Spasavanje, 2007 120

17 CLANAK 17
17.1 USLUGE PRUZENE NA OSNOVI POSTOJECIH UGOVORA

Po odredbama ove Konvencije ne postoji obveza placanja, osim ako
pruzene usluge prelaze ono S$to bi se razborito moglo drzati duznim
ispunjenjem ugovora koji je bio skloplien prije nego $to se opasnost
pojavila.

1711 Pomorski zakonik €1.777.st..1.
Clanak 777

(1) Po odredbama ove glave Zakonika ne postoji obveza
placanja ako pruzene usluge ne prelaze ono sto se razborito
moze drzati duznim ispunjenjem ugovora koji je bio
sklopljen prije nego sto se opasnost pojavila.

Jednostavno receno, ako se Jje ugovor sklapao prije
nego 1li Jje nastala opasnost onda treba platiti samo u
sluc¢aju ako bi se moglo razumno smatrati da je pruzZena
veca usluga.

17.1.2 JUDIKATURA

ENGLAND
(Art. 17) Services rendered under existing contracts

The "Star Maria"” [2002] EWHC 1423 (Admlty), Queen's
Bench Division (Admiralty Court), [2003] 1 Lloyd's Rep.
182 and 2004 Dir. Mar. 450

Held, by the Admiralty Court, that:

[1] Once "Doughty" left the casualty at about 0300
unable to render assistance by reason of her propeller
being fouled and "Far Turbot" obtained her own LOF the
LOF with the Board came to an end because both the Board
and the master of the casualty must have regarded it as
an end. There was no scope for any further service by
"Doughty" and the master of the casualty did not look to
the Board for any further service.--CMI-JURISPRUDENCE
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18 CLANAK 18.

18.1 POSLJEDICE NEDOPUSTENOG PONASANJA SPASAVATELJA

SpaSavatelj moze biti liSen u cijelosti ili dijelom isplate koja mu pripada
po ovoj Konvenciji, do onoga omjera u kojem su operacije spa$avanja
postale neophodne ili otezane zbog pogreske ili nemarnosti s njegove
strane, odnosno akoje spasavatelj kriv za prijevaru ili drugo ne€asno
ponasanje.

18.1.1 Pomorski zakonik ¢l1.777.st.3.
Clanak 777.

(3) Sud moze smanjiti nagradu ili odluciti da
spasavatelju ne pripada nagrada za spasavanje broda ili
druge imovine ako su spasavatelji svojom krivnjom izazvali
potrebu  spasavanja, ako su svojim propustom ili
nemarnoscu otezali spasavanje ili ako su pri spasavanju
pocinili kradu, utaju ili prijevarnu radnju.

O¢ito je da to moze ucdiniti samo sud ili arbitraza,
ako se wugovori 1 to uslijed negativnih elemenata na
strani apasSavatelja.

18.1.2 JUDIKATURA
ENGLESKA

18-THE OWNERS, MASTERS AND CREWS OF THE TUGS “MARIDIVE
VvIii”, “MARIDIVE XIII”, “MARIDIVE 85” AND “MARIDIVE 94" V.
THE OWNERS AND DEMISE CHARTERERS OF THE OIL RIG “KEY
SINGAPORE”, HER EQUIPMENT, STORES AND BUNKERS

Salvage - Remuneration - Assessment of award - Tug and
tow - Jack up rig - Tow imperilled by severe weather
conditions - Tugs providing services to tow - Whether
services constituted salvage - Whether situation of danger
brought about by fault of tugs - Whether tugs precluded
from claiming salvage remuneration - Tugs and tow jointly
at fault in failing to heave to in due time -
Apportionment of 1liability as between tugs and tow -
International Salvage Convention, 1989, art. 18.

2005] 1 Lloyd's Rep. 91

0000000000000000000000000
18-The ,Tojo Maru' The ,Tojo Maru“:

Owners of motor tanker ,Tojo Maru“ v. N.V. Bureau

K.-¢l.18. -Pz.cl.777.st.3.
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Wijsmuller [1971] 1 A1l E.R. 1110

Where a ship is damaged by the salvors' negligence, the
shipowner is entitled to claim for the full amount of the
damage, and his rights are not restricted to a right to
set-off the loss against the amount of the salvage award.

00000000000000000000000
7-18--The ,Kedah™ (1948) 81 Ll1.L.Rep. 217

Where the salvors are guilty of grave misconduct, the
Court may refuse to make a salvage award.

O000000O0OOOOOOOOOOOOOOO
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19 CLANAK 19.
ZABRANA OPERACIJA SPASAVANJA

Usluge pruzene unato€ izriitoj i razboritoj zabrani vlasnika ili
zapovjednika broda, te vlasnika bilo koje druge imovine u opasnosti koja
nije niti je bila na brodu, ne daju osnove za isplatu po ovoj konvenciji

A Pomorski zakonik ¢1.777 .st.2.

Clanak 777.

(2) Spasavatelj koji se upustio u spasavanje broda ili
druge imovine protiv izricite i razborite zabrane
zapovjednika, vlasnika ili brodara spasavanog broda,
odnosno osobe ovlastene raspolagati spasenom imovinom
nema pravo na nagradu.

Ocjena izricite zabrane Jje ¢injenicno pitanje.

U predmetu The Auguste Legembre '?° sudeno je u korist
spasavatelja koji Jje spasavao protiv pristanka
zapovjednika spaSavanog broda sa obrazlozenjem: “ That
salvage 1is earned if the services, though not accepted
or requested by the owner, were rendered in such
circumstances that they ought to have been accepted.”
Dokrina smatra da je to ispravno, jerpostoji opc¢e javni
interes da se spaSava imovina koja Jje u opasnosti na
moru.

Judikatura Jje zauzela i stajaliste da uspjeh
spasavanja mora biti blizak, neposredan a ako Jje
udaljen, posredan, da ne postoji pravo na nagradu. 121

Posebno Jje pitanje ako postoji osiguranije
odgovornosti, 1l1li obavezno osiguranje posade, da 1i
spaSavatel]j 1ima pravo na na dio pokri¢a troskova i

Steta, ako je to obuhvac¢eno osiguranjem.

00000000000 OOOOOOOOOOOO

1200 (1902) P. 123.

12l The Annapolis (1861) Lush. 355.; The Vandyck (1882) 5 Asp.
M.L.C. 17.

K.-¢l1.19. -Pz.cl.777.st.2.
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19.1.2 JUDIKATURA

19---Sussiste il diritto al compenso per un servigio
di assistenza reso su ordine dell’autorita nonostante il
rifiuto del comandante, <che non sia definitivo ed
esplicito e che, comunque, non sia ragionevole.

Lodo arb., 26 giugno 1992, Se.Mar.Po. S.r.l. c.
Armamento Enos S.r.l. - “Divemar”, DIRMAR 1993, 147.

O000000O0OOOOOOOOOOOOOOO

I1 rimorchiatore che rimane nei pressi di una nave
incagliata a seguito di ordine dell’autorita marittima
non ha diritto, ove 1 suoi servigi siano rifiutati dal
comandante della nave, ad un compenso di assistenza,
bensi al compenso che la tariffa portuale in vigore
prevede per servizi di assistenza a navi senza impiego
di cavi ordinati dall’autorita marittima.

Trib. Taranto, 15 febbraio 1992, Rimorchiatori
Napoletani S.M. <c¢. Obalna Plovidba Split - “Una” e
“Oriente”, DIRMAR 1993, 426.

00000000000 00000000000000
United States

Salvage services rendered against the prohibition of
the owner (Art. 3)

International Aircraft Recovery L.L.C. V. The
Unidentified, Wrecked and Abandoned Aircraft and United
States of America (U.S. Court of Appeals-11" cCcir. 17
July 2000, 2000 AMC 2345)

In 1990 a group searching for Spanish galleons
off the Florida coast located the wreck of a Navy
Devastator TBD Torpedo Bomber that has crashed off the
Florida coast in 1943. The discoverers sold the plans
location to Winword Aviation, a corporation controlled
by Douglas Champlin who, after a previous attempt, filed
an in rem action through International Aircraft Recovery
seeking an injunction barring any interference with the
plaintiff’s exclusive salvage rights. In its final
order, the District Court granted IAR permission to
proceed with salvage operations over the objection of
the United States. The United States appealed arguing

K.-¢l1.19. -Pz.cl.777.st.2.
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that it is the owner of the crashed TDB-1 and that as
such, it can reject salvage efforts by third parties.

Held, by United States Court of Appeals for the
11H1Circuit, that:

The owner of a vessel in marine peril may decline the

assistance of others so 1long as only the owner’s
property interests are at stake.

K.-¢l1.19. -Pz.cl.777.st.2.



Ivkovi¢, Spasavanje, 2007 126

GLAVA IV. -
TRAZBINE I TUZBE

20 CLANAK 20.

20.1 POMORSKI PRIVILEGIJ
1. Nista iz ove Konvencije neée utjecati na peviastieu '?? privilegij
spasavatelja po bilo kojoj medunarodnoj konvenciji ili nacionalnom pravu.
2. Spasavatelj ne moze primijeniti, ' svoju pomorsku povlasticu'®*
ako se za njegovu trazbinu, ukljuCujuéi kamatu i troSkove, ponudi ili pruzi
zadovoljavajuée jamstvo.

Cl. 20. Za pitanje privilegija Konvencija upuéuje na
ostale konvencije odnosno nacionalno pravo '°. Hrvatska
nije vezana nijednom konvencijom o) pomorskim
privilegijima. Pomorski zakonik odreduje u ¢lancima 241-
252, 592-597. '?°

20.1.1 Pomorski zakonik.¢l.241-,242, 592.

Pomorski zakonik ima slijedece odredbe o)
privilegijima:

2. Privilegiji na brodu
20.1.2 Clanak 241.

(1) Svaka od sljedecih trazbina prema
vlasniku, zakupcu 1l1i  brodaru broda, a
traZbine iz stavka 1. tocke 1) ovoga <¢lanka
i prema poslodavcu, te trazbine iz stavka 1.
tocke 2) ovog c¢lanka 1 prema poslovodi broda

122 Uy originalu ,maritime lien“ a to nije ,povlastica™, to je
privilegij (izraz koristen u Pomorskom zakoniku ¢&l. 241 1
drugdije.

123 prugi prijevod koristi ,osnaziti", &to je ispravnije.

124 privilegij“ je ispravno.

125 Nema bli’e odredbe &ta je ,nacionalno pravo“! Da li je to
lex fori ili lex bandi ili neSto treé¢e nema konkretne odredbe.

126 yvidi Ivkovié, Pomorski privilegiji na brodu, 2007.

K.-¢1.20. -PZ.cl.241,242,592.
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1 poslodavcu osigurana je pomorskim
privilegijem koji postoji na onom brodu u
odnosu na kojeg je nastala:

1) trazbine za plac¢e 1 druge iznose koji
se duguju zapovjedniku broda, casnicima 1
drugim c¢lanovima posade u svezi s njihovim
zaposlenjem na brodu, ukljucujucéi trosSkove
povratnog putovanja 1 doprinose za socijalno
osiguranje koji se placaju u njihovo ime,

2) trazbine za smrt 1li tjelesne ozljede
koje su se dogodile na kopnu 1ili moru u
neposrednoj vezi s iskoriStavanjem broda,

3) trazbine s naslova nagrade za
spasSavanje broda,

4) trazbine =za lucke naknade, troskove
plovidbe kanalima 1 drugim plovnim putevima,
te trosSkove peljarenja,

5) trazbine po osnovi izvanugovorne
odgovornosti za materijalne gubitke ili
oStecenja prouzrocena uporabom broda, izuzev
gubitka 11i oStecenja tereta, kontejnera 1
putnickih stvari koje se prevoze brodom.

(2) Pomorski privilegij u korist glavnice
postoji 1 za kamate.

(3) Pomorski privilegij prostire se 1 na
pripadak broda.

20.1.3 Clanak 242.

Odredbe o pomorskim privilegijima ne
primjenjuju se radi osiguranja traZbina iz
Clanka 241. stavka 1. tocke 1) 1i 5) ovoga
Zakonika koje su nastale ili su posljedica:

1) Steta nastalih u svezi s prijevozom
ulja 1ili drugih opasnih 1 Stetnih tvari
morem za koje se placda naknada prema
medunarodnim konvencijama 111 nacionalnom
pravu koje predvida kauzalnu odgovornost 1
obvezno osiguranje ili1 drugi nacin
osiguranja trazbine, ili

K.-¢1.20. -PZ.cl.241,242,592.



Ivkovi¢, Spasavanje, 2007 128

2) radiocaktivnih svojstava 1ili kombinacije

radioaktivnih svojstava s otrovnim,
eksplozivnim 1ili drugim opasnim svojstvima
nuklearnih goriva, ili radioaktivnih

proizvoda ili smeca.

O000000O0OOOOOOOOOOOOOOO

20.1.4 Clanak 592.

(1) Privilegiji na stvarima ukrcanim na
brodu postoje za:

1) sudske troskove uclinjene u zajednidkom
interesu svih vjerovnika u postupku ovrhe
ili osiguranja radi toga da se saduvaju
stvari 1ili da se provede prodaja te troskove
cuvanja 1 nadzora tih stvari od ulaska broda
u posljednju luku,

2) trazZbine po osnovi nagrade za
spasavanje 1 doprinosa iz zajednicCkih
havarija koje terete stvari,

3) trazbine iz ugovora o prijevozu,
ukljucujuci 1 troskove uskladisStenja
ukrcanih stvari.

(2) Privilegiji u korist glavnice postoje
i za kamate.

O000000O0OOOOOOOOOOOOOO0O

Prema ¢l. 241.st.2.to¢.3. traZbine s naslova nagrade
spadavanje broda je privilegij, a po ¢l. 953.st.l1.toc¢.3.
i pomorska traZbina.

Mislim da bi se 1 =za pravo na dio nagrade prema
Konvenciji ¢l. 16. odnosno Pomorskog zakonika cl.
769.st..2. trebalo primjeniti gornje odredbe O
privilegiju iz ¢l. 241. i1 pomorske traZbine iz ¢l. 953..

Glede vozarine i »stvari« vidi naprijed pod
¢l.l.st.1l.tocC.c).

127 ¢1.953: ,Privremeno =zaustavljanje broda moZe se odrediti
samo za traZbine koje proizlaze iz:....to&.3. ,spaSavanja“.

K.-¢1.20. -PZ.cl.241,242,592.
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Pomorski Zakonik predvida privilegij ili na brodu ili
na teretu.

Vrlo Jjasna Jje odredba ¢l. 241.st.l.toC.3. “traZbine s
naslova nagrade za spaSavanje broda”. Ova dikcija ne
obuhvac¢a “naknadu” iz ¢l. 14. Konvencije.Postavlja se
pitanje da 1i »naknada« iz ¢l. 14.Konvencije odnosno ¢l.
775. Pomorskog zakona mozZe biti

A) . osnov za privilegij ?
B) . pomorska trazbina« po ¢1l. 953. ?

20.1.4.1 ad 3n).

Striktno se drzecé¢i odredaba ¢l. 20.Konvencije koji
upucuje na nacionalni zakon, dakle na ¢l. 775.
Pomorskog zakonika “naknada” nema uvjeta da bi bila
privilegij. Cini se da je spaSavatelj okoliSa u slabijo]
poziciji, iako odredba ¢l. 775.st.l1. odreduje da ce
spaSavatelj okoliSa imati:”....pravo na posebnu naknadu
od vlasnika toga broda u visini svojih uloZenih
troskova.” Adekvatna odredba je i u st.2.

Mislim da bi bilo opravdano naknadu izjednaciti sa
nagradom. Kona¢no nastoji se pruziti spasSavateljima
razlog za ocuvanje okolisa. Da 11 je to moguce
ekstenzivnim tumacenjem Pomorskog zakona otvoreno je
pitanje . Ima elemeneta kao na pr. odredba ¢l. 778.st2.
o solidarnoj odgovornosti za ,spasSavanje“ ,..... osoba
koje imaju pravo raspolagati takvom imovinom..... v, Cini
se dakle da spasavatel] ima privilegij na Dbrodu za dio
nagrade koji otpada na imovinu i prema vlasniku spasene
imovine. Takoder ima i pravo iz ¢l. 780. za nagradu, a
naknada nije spomenuta.

Cini se dakle da bi bilo opravdano u odredbama
predvidjeti i odredena prava za ,haknadu™ ili
jednostavnije primijeniti sve odredbe u korist
spaSavatelja o nagradi i na naknadu.

Odredba ¢l. 20. st.l. da se privilegij ocjenjuje prema
D e nacionalnom pravu« moze zakomplicirati do
beskraja situaciju ako se radi o stranom brodu, jer
Pomorski =zakonik glede privilegija upuéuje na c¢l. 969.

K.-¢1.20. -PZ.cl.241,242,592.
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sa svim poteskoc¢amea iz odredbe ¢l. 968.st.2., a nije za
zapostaviti niti odredbu &1l. 978. 128

20.1.4.2 ad B).

Glede pomorske trazbine Pomorski Zakonik u odredbi c¢1.
953.st.1.to¢.3. govori dodu3e o spasavanju, ali se te
odredbe ¢l. 953. odnose iskljud¢ivo na brod (i na jahtu).
Budu¢i da se u cit. to¢.3. nalazi samo Jjedna rijec
“spasavanja” 1 to se odnosi na :.."trazbine koje
proizlaze iz....« “spasavanja”, Sirokim tumacenjem moZe
se zakljuciti da Je 1 “naknada” Jjedna trazbina koja
proizlazi iz spasavanja. To bi znac¢ilo da je traZbina za
naknadu u smislu ¢l. 953. pomorska traZbina.

Ukoliko se ne prihvati ovakovo tumacenje, to Dbi
znac¢ilo da “naknada” nije niti privilegij niti pomorska
traZzbina i1 onda bi trebalo primjenjivati Ovrsni zakon a
i indirektno da je nastojanje odredbe ¢l. 14. Konvencije
zapravo dosta promaseno.

128 Tykovié, Pomorski privilegiji na brodu,2007,str. 49, 152

fusnota 49.

K.-¢1.20. -PZ.cl.241,242,592.
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CLANAK 21.

21.1 DUZNOST PRUZANJA JAMSTVA

1. Na zahtjev spaSavatelja, osoba koja je odgovorna za pla¢anje
Sto se duguje po ovoj Konvenciji, duzna je pruziti zadovoljavajuce
jamstvo za trazbine spaSavatelja, ukljuCujuci kamatu i troSkove.

2. Ne utje€uéi na stavak 1. vlasnik spasenoga broda mora uloziti
sve napore kako bi postigao da vlasnici tereta pruZze zadovoljavajuce
jamstvo za trazbine od njih, ukljuujuci kamatu i trodkove, prije nego
Sto teret bude iskrcan.

3. Bez suglasnosti spaSavatelja, spaseni brod i druga imovina
neée se moéi premjestati'®® iz luke ili mjesta na koje su prvotno stiglii
po dovrSetku operacije spaSavanja, sve dok se ne ispostavi
zadovoljavaju¢e jamstvo za trazbine spaSavatelja od doti€noga

broda ili imovine

21.11 Pomorski zakonik ¢l. 779

Clanak 779.

(1) Na zahtjev spasSavatelja, osoba koja placa
nagradu za spasavanje prema odredbama clanka 778.
ovoga Zakonika duzna je pruziti primjereno jamstvo za
trazbinu spasavatelja, ukljucujuci moguce kamate i
troskove postupka.

(2) Uz osobnu obvezu iz stavka 1. ovoga clanka,
viasnik i brodar spasenog broda duzni su na vrijeme
poduzeti sve razumne mjere kako bi viasnici ili osobe
ovlastene raspolagati drugom imovinom na spasenom
brodu pruzili primjereno jamstvo za svoja dugovanja
spasavatelju, ukljucujuci moguce kamate i troskove
postupka.

(3) Bez suglasnosti spasavatelja spasSeni brod i
druga imovina s broda ne smiju se otpremiti iz luke ili
mjesta na koje su dospjeli neposredno po dovrsetku
spasavanja, sve dok se ne pruzi primjereno jamstvo za
trazbine spasavatelja prema njima

129

,O0tpremiti™ - izraz iz Pomorskog zakona

K.-¢l.21.-P2.C1.779.
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Odredba glasi : “...osoba koja je odgovorna..”.
To moZe biti po ¢l. 13.st.2. personificirano
re¢eno “na teret broda 1 svakog vlasnika druge

imeovine..” ali Konvencija dozvoljava da nacionalni
zakon tj. Pomorski zakonik moZe odrediti osobu 3to
je Pomorski zakonik odredio u ¢l. 778. 1 slijedecim.
Medutim glede naknade iz ¢1.14. nema slicéne odredbe
o ovlastenju nacionalnog zakona. S druge strane
¢l.14.st.1. odreduje da 1ima “.pravo na posebnu
naknadu od vlasnika toga broda”. Dakle <&ini se da
jamstvo za nagradu za spaSavanje moraju dati po ¢l.
778.1i sl, brodar i vlasnici druge spasene imovine
solidarno sa brodarom za dio. Medutim za naknadu po
¢l 14. mora jamstvo dati vlasnik.

Mozda Jje spomenuta komplikacija nastala zbog toga

Sto je u engleskom tekstu u ¢l. 13. receno “ ..shall
bi made by all of the vessel and other property...” a
odredba ¢1. 778. Jje, po ovlaSteniju, odredila

“brodar-a”., dok je u ¢l. 775.st.l. ostao vlasnik,
kao odgovorna osoba, jer ¢l. 14. nema ovlasStenja.

VazZzna Jje odredba Konvencije u st.3. o zabrani
odlaska spaSenog broda 1 otpreme druge imovine dok

se ne pruzi jamstvo. Problematika Jjamstva Jje
komplicirana jer jamstvo moZe dati pojedinac (ako se
prihvati), osiguratel’ (ako Jje ugovoreno) i

osiguratelje odgovornosti (P&I) ako Jje wugovoreno.
Svakako spasavatelj bi morao pristati i od njega se
oCekuje razumno ponaSanje ako i kada Je Jamstvo
primjereno.

21.1.2 Osigurnje isplate nagrade za spa$avanje kod
osiguravatelja broda i imovine.

Osiguranje broda, tereta i vozarine koje se sklapa
sa osiguravateljem na uobicajene nacine 130 opuhvaca
i osigurnje isplate nagrade. Dodatno tom tipu
osiguranja postoji 1 posebno osiguranje odgovornosti
koje se sklapa sa P & I klubovima.

U kratkim crtama potrebne su pretpostavke
predmet mora biti osiguran, mora postojati koristan

130 Tnstitute Hull Clauses, Institute Cargo Clauses itd.
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rezultat i1 mora biti direktno povezan sa osiguranim

rizicima 3to =znac¢i »No cure - No pay«. Ostali
uvijeti kao podosiguranje i slic¢no, troskovi
utvrdivanja/vjestacenja itd. ovisni su o) tipu

zakljuc¢enog ugovora o osiguranju Sto nije predmet
ovog rada.

U svezi sa odredbom cl. 21 .Konvenciije i
osiguratelji H/M 1 odgovornosti najcesSée, spremno,
daju jamstvo u slucaju spasavanja.

Jednu sliku 0 osiguraniju, bez ulazenja u
Institutske klauzule, treba potraziti u odredbama
Pomorskog zakonika u ¢l. 684. - 745. (Vidi na pr.

¢l. 706. st.1.to¢.3) 1 5) za nagradu za spaSavanje.

21.1.3 Kamati i troSkovi
Vazno Jje da odredbe spominju i1 kamate i troSkove.

Vidi i Pomorski zakonik ¢l. 684 - 747. Sto samo po
sebi predstavlja posebnu ogromnu problematiku. O
spasavanu odreduje ¢l. 684.st.l.tol.2).; 702/3; 706;
710/1; 714; 715; 724; 737.

MoZzda Jje ostalo nejasno da 1li 1 kako se trazi
prema odredbi ¢l. 779.st.3. zabrana (»...ne smiju se
otpremiti....«) brod i imovina pa se mora
primjeniti Ovrsni zakon &1l. 298.

Druga imovina nije spomenuta u odredbama ¢l. 951 i
sl.

Da 1li odredivanje 1z ¢l. 739. stvara nadlezZnost
Trgovackog suda za imovinu (NE za brod) pomorski
spor °?

O¢ito Jje da bi se mogla traZiti po odredbama
Ovrsnog zakona, ali onda bi ¢ak mogao nastati i
sukob nadlezZnosti izmedu Opc¢inskog suda 1 Trgovackog
suda.

Budu¢i da se prakticki uvijek sklapa ugovor sa
osigurateljem, treba prvenstveno analizirati uvjete
osiguranja Jjer su oni prakticki mjerodavni 1 wvaiZni
skoro uvijek.

O jamstvu Pomorski zakonik i u ¢l. 955.

K.-¢l.21.-P2.C1.779.
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vVidi i ¢1. 15 i 301 OvrSnog zaklona.
00000000000000000000000

21.1.4 JUDIKATURA
21+22-UNION DE REMORQUAGE ET DE SAUVETAGE S.A. V. LAKE
AVERY INC. (THE “LAKE AVERY”)
Salvage - LOF 95 - Jurisdiction - Articles 21 and 22 -
Plaintiffs alleged salvage services rendered pursuant to

LOF 95 - Whether proceedings ancillary to arbitration -
Defendant brought proceedings in Holland - Whether Court
should decline jurisdiction under art. 21 or 22 - Whether
action should be stayed on ground of lis alibi pendens or
forum non conveniens - Civil Jurisdiction and Judgments
Act, 1982, Schedule, arts. 1.4, 21, 22. [1997] 1 Lloyd's
Rep. 540

O000000O0OOOOOOOOOOOOOOO

21---In mancanza di elementi di riscontro
dell’ importo (Lire 1500 milioni) fino a
concorrenza del quale & stato richiesto il sequestro
di una nave per servigi di assistenza ad essa e
al suo carico tale importo pud, ai fini del
sequestro, essere determinato (in Lire 450 milioni),
tenendo conto della durata dell’ intervento, del
numero dei rimorchiatori impegnati
nell’operazione, dei rischi corsi, del pericolo
corso dalla nave assistita e dal suo carico e del
loro valore.

Trib. Genova, 11 gennaio 1994, Rimorchiatori
Riuniti Porto di Genova S.r.1l. c. Morfini
Trasporti Marittimi S.r.l. - ™“Ninfea”, DIRMAR 1995,
1060.

K.-¢l.21.-P2.C1.779.
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22 CLANAK 22.

22.1 PRIJEVREMENO PRIVREMENO™' PLACANJE

1. Sud nadlezan za trazbinu spaSavatelja mozZe privr.emenom
odlukom narediti da se spaSavatelju isplati na racun onolika svota
kolika se Cini pravednom i opravdanom te uz takve uvjete, ukljuCujuci
ako treba i uvjete glede jamstva, koji bi bili pravedni i opravdani
prema okolnostima slucaja.

2. U slu€aju privremenoga plac¢anja po ovom ¢lanku, jamstvo
pruzeno prema Clanku 21. bit ¢e odgovaraju¢e umanjeno.

Cini se da je sluZbeni prijevod netod&an. 1321 ne
¢ini se ispravnim.
131y originalu je , INTERIM™ §to bi moZda moglo biti
bolje prevedeno kao ,meduplacanje"“ ili ~Plaganje
unaprijed"“. Placanje svakako nije privremeno Jjer se ne

vra¢a nego se uracdunava.
132 0riginal i moj prijevod bi bio:
Article 22
Interim payment

1. The tribunal having jurisdiction over the claim of the
salvor may, by interim decision, order that the salvor
shall be paid on account such amount as seems fair and
just, and on such terms including terms as to security
where appropriate, as may be fair and just according to the
circumstances of the case.

2. In the event of an interim payment under this article
the security provided under article 21 shall be reduced
accordingly.

Privremeno placanije

1. Sud nadlezan za ©potrazivanje spasavatelja moze
privremenom odlukom naloziti u korist spaSavatelja placanje
unaprijed takvog iznosa koji se ¢ini pravic¢nim i
opravdanim sa uvjetima za sigurnost, gdje Jje to

primjereno i Sto moZe biti pravic¢éno 1 opravdano obzirom
na okolnosti slucaja

K.-¢l.22.
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Odredba predvida da se odredi plac¢anje.Medutim,
ako je bilo odredeno veé¢ jamstvo po ¢l. 21. tada se
jamstvo smanjuje.

Cl. 22. Pomorski zakonik nema slidne odredbe, ali
se zapravo radi o jedno]j vrsti privremene mjere koja
je u stvari zabrana micanja Dbroda i imovine bez
polaganja pravedne 1 opravdane svote ukoliko ne bi
sud izdao rjeSenje o izvr3enju. Konvencija odreduje
da sud odredi 1 uvjete. Napominjem da postoji
privilegij i na brodu 1 na teretu. Vidi Konvenciju
¢l. 20. i Pomorski zakonik ¢l. 241-252, 592-597.

Vidi i gore pod ¢l. 21. u svezi sa privremenom
mjerom.

O000000O0OOOOOOOOOOOOOOO

A JUDIKATURA

21+22-UNION DE REMORQUAGE ET DE SAUVETAGE S.A. V.
LAKE AVERY INC. (THE “LAKE AVERY")

Salvage - LOF 95 - Jurisdiction - Articles 21 and 22
- Plaintiffs alleged salvage services rendered
pursuant to LOF 95 - Whether proceedings ancillary to
arbitration - Defendant brought proceedings in Holland
— Whether Court should decline jurisdiction under art.
21 or 22 - Whether action should be stayed on ground
of 1lis alibi pendens or forum non conveniens - Civil
Jurisdiction and Judgments Act, 1982, Schedule, arts.
1.4, 21, 22.

[1997] 1 Lloyd's Rep. 540

O0000000O0OOOOOOOOOOO0OO

2. U slucaju placanja unaprijed temeljem odredbe ovog
¢lanka jamstvo odredeno temeljem ¢lanka 21 Dbiti C¢ce
odgovarajuée smanjeno.

K.-¢l.22.
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23 CLANAK 23.
23.1 ZASTARIJEVANJE TUZBI

1. Bilo koja tuzZba u svezi s placanjem po ovoj konvenciji, bit ¢e
zastarjela ako sudski ili arbitrazni postupak nije pokrenuo u roku od dvije
godine. Zastarni rok otpoCinje onoga dana kada su se operacije
spasavanja okoncale.

2. Osoba protiv koje se zahtjev podnese, moze u svako doba tijekom
zastarnog roka produljiti taj rok, izjavom podnositelju zahtjeva. Takav se
rok moze na isti naCin nadalje produljivati.

3. Tuzba za naknadu protiv odgovorne osobe moze se pokrenuti i
poslije isteka zastarnog roka, predvidenog u prethodnim stavcima, ako se
podnese u roku dozvoljenom po pravu one drZzave u kojoj se postupak
pokrece.

23.1.1 Pomorski zakonik ¢l. 788,782
Clanak 788.

(1) Trazbine za isplatu nagrade za spaSavanje
zastarijevaju nakon proteka dvije godine od dana kad je
spasavanje okoncano.

(2) Nakon Sto je nastala trazbina stranke mogu pisano
ugovoriti rokove zastare koji su dulji od rokova navedenih u
stavku 1. ovoga clanka..

Clanak 782.

Svaki clan posade broda spasavatelja mozZe, nakon
proteka roka od jedne godine od dana kad je spasavanje
okoncano, tuzbom prema brodaru spasenog broda ili prema
viasniku druge spasSene imovine ostvariti nagradu za
spasavanje u dijelu koji predstavlja njegov udio u toj
nagradi, ako brodar spasavatelj nije podnio u tom roku
tuzbu za isplatu nagrade za spasavanje

Prema ¢l. 782. svaki c¢lan posade broda spaSavatelja
moze podnijeti tuzbu za isplatu pripadajuéeg mu dijela
nagrade za spaSavanje protiv brodara spasSenog broda, pod
uvjetom da brodar broda spasavatelja nije podnio tuZbu
za isplatu nagrade. Vidi i ¢l. 782.

K.-¢l.23. -Pz2.¢1.778,782.
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Bilo je misljenje da se za C¢lana posade zapravo radi o
tri godine tj. 2. god. za »brodar-a« 1 onda povrh toga
jos Jjedna godina ali to nije jasno,pa niti sigurano, a
sudske prakse, koliko je meni poznato nema.

Medutim odredba ¢l. 788.st.l. jasno odreduje da se rok
raduna od zavrSetka operacije spaSavanja a za posadu
odreduje ¢l. 782..

Zastara se moZe pismeno ugovoriti a onda vjerojatno 1
produziti.

Za nadleznost vidi 1 Pomorski zakonik ¢l. 164.

Ova odredba se ne odnosi na Stete.

23.1.2 Arbitrazni postupak

U izvjesnim pravnim sistemima pitanje momenta
zapoCetog arbitraZnog postupka nije uvijek najjasnije.
Kod sporova iz spaSavanja Ceste su ad hoc arbitraZe, pa
je potrebno paZljivo ugovaranje uvjeta arbitraZe.

Obzirom na prilic¢an, pa mozZze se rec¢i, i veliki broj
spas$avanja Jjahti, <&amaca, 1 sl. duZz Jjadranske obale,
mislim, da bi ad hoc arbitraza Dbila zapravo
najpraktié¢nije rjeSenje.

Vidi i Marin, J. Komentar uz presudu TS Split da br.
VI P-3409/95 30 lipnja 1999. i VTS suda br. VI PzZ-
4236/99-2 ;19. prosinca 2000. ;PPP god. 40, broj 155,
str. 1-238, Zagreb, 2001. str,179-231.

K.-¢l.23. -Pz2.¢1.778,782.
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24 CLANAK 24.

241 KAMATA

Pravo spaSavatelja spasavanja "> na kamatu za sve isplate koje mu
pripadaju po ovoj Konvenciji, odredit ¢e se u skladu s pravom one drzave
u kojoj se nalazi sud koji o slu¢aju raspravlja.

Clanak 779.

(1) Na zahtjev spasavatelja, osoba koja placa nagradu za
spasavanje prema odredbama clanka 778. ovoga Zakonika
duzna je pruziti primjereno jamstvo za trazbinu
spasavatelja, ukljucuju¢i moguce kamate i troskove
postupka.

(2) Uz osobnu obvezu iz stavka 1. ovoga clanka, viasnik i
brodar spasenog broda duzni su na vrijeme poduzeti sve
razumne mjere kako bi viasnici ili osobe ovlastene
raspolagati drugom imovinom na spasenom brodu pruzili
primjereno jamstvo za svoja dugovanja

Zasto je kod odredbi za kamate navedeno da se odreduje
prema pravu drZave u kojo] se nalazi sjediste suda, a
uopée ne spominje arbitrazu, kada na pr. u ¢l. 2. uz
sudski navodi 1 »arbitraZni postupak« ? Kod arbitraZe
treba paziti i na taj element.

2411 JUDIKATURA
24-SEASHORE MARINE S.A. V. PHOENIX ASSURANCE PLC AND OTHERS
(THE “WERGINA”) (NO. 3)
13Grjeska u prijevodu. Umjesto spaSavanja treba biti
“spaSavatelja“ - salvor.

K.-¢l.24. -Pz.c1.779.
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Practice - Costs - Interest - Part 36 offer - Defendants

liable to indemnify claimants for salvage payments -
Period of interest to which claimants entitled - Starting
date for interest - Whether there should be interruption
for delay 1in ©prosecuting claim - Whether claimants
entitled to all of the costs - Defendants held liable for
more than proposals contained in Part 36 offer - Whether
claimant entitled to enhanced rate of interest and costs
on an indemnity base from latest date on which Part 36
offer could have been accepted. [2002] 1 Lloyd's Rep. 238.

25 CLANAK 25.
TERETI U VLASNISTVU DRZAVE

Nijedna odredba eseba ove Konvencije, osim ako se drzava s tim
suglasi, neée se uzeti kao osnova za zapljenu, uzapc¢enje ili zadrzavanje
u pravnom postupku in rem protiv nekomercijalnih tereta koji su u
vlasnidtvu drzave i koji su po opée priznatim nacelima medunarodnog
prava bili u vrijeme operacija spasavanja ovlasteni na drzavni imunitet.

26 CLANAK 26.
HUMANITARNI TERETI

Nijedna odredba ove Konvencije nece se uzeti kao osnova za
zapljenu, uzapéenje ili zadrzavanje humanitarnih tereta kojeje neka
drzava darovala, ako se ta drzava suglasila da plati za pruzene usluge
spasavanja u odnosu na takve humanitarne terete.

Cl.25. i 26. odreduju posebne slucajeve tereta.

27 CLANAK 27.
OBJAVLJIVANJE ARBITRAZNIH ODLUKA

Drzava ugovornica ¢e poticati, koliko god je to moguce te uz
suglasnost stranaka, objavljivanje arbitraznih odluka, donijetih u
slu¢ajevima spaSavanja.

Cl.27. nije bad meritorna odredba, ali Jje vapaj za
javnoséu.

K.-¢l1.25,26,27,
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28 DODATNE ODREDBE IZ
POMORSKOG ZAKONIKA

Unutar naprijed navedenih odredbi Konvencije nisu
uneseni c¢lanci Pomorskog =zakonika o spaSavanju a
koji se primjenjuju u odredenim slucajevima

IZRAVNO POTRAZIVANJE (tuzba)
1 Clanak 780.

Iznos utvrden pravomoc¢nom odlukom o
visini nagrade za Spasavanje 1li 0O
posebnoj naknadi (Clanak 775.)
spasavatelj ima pravo potrazivati
izravno od osiguravatelja broda 1 druge
imovine, odnosno od osiguravateljeve *%*

odgovornosti broda, ako je takav
osiguravatelj dao jamstva glede tih
iznosa.

Ova odredba data Jje u korist spaSavatelja
kondicionalno tj. ako Jje osiguratelj broda 1ili
druge imovine odnosno osiguratelj odgovornosti, dao
jamstva. Iz stilizacije proizilazilo bi da samo ako
je dato Jjamstvo, poslije bi se moglo izravno
potrazivati od osiguratelija.

Uvjet Je dakle da Jje taj osiguratelj poznat
spadavatelju i da to spaSavatelj moZe dokazati, Sto
bi bilo 1logi¢no ako Jje Jamstvo dato direktno
medutim ako Jje dato posredno situacija se
komplicira. Ipak mu osiguratelj moZe biti poznat,
ako Jje osiguratelj vodio pregovore ili cak 1
pismeno predlagao iznose itd.

134 mislim da bi trebalo biti samo ,osiguratelja™.

Dodatne odredbe Pomorskog zakonika

Mjerodavno pravo
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28.2 NADLEZNOST LUCKE KAPETANIJE |
28.3 VADENJE POTONULIH STVARI

Kako je navedeno u ObrazloZenju'® kod donasanja
Pomorskog zakonika odredbe o wvadenju potonulih
stvari izostavljene su s obzirom da nova Konvencija
1989 vadenje potonulih stvari izjednacava sa
spadavanjem.

Konvencija u ¢l. 30. odreduje da drZava moZe
iskljuc¢iti primjenu odredaba o nekim dobrima koji
se nalaze na dnu mora, dakle =za sve §to nije
iskljuceno podlezi Konvenciji.

Ipak su ostavljene nuZne upravne odredbe u ¢1.784
- 787.

vidi i ¢l. 984. =za spaSavanje imovine potonule
izvan teritorijalnog mora i unutarnjih morskih wvoda
R. Hrvataske.

28.3.1 Clanak 784.

Nadlezna 1icka kapetanija o©o,a prvp
mdzirati opracijew spasavanija, te
postupke 1 mjere spasavatelja glede
nejihova utjecaja na sigurnost plovidbe,
na 1iskorisStavanje prirodnih bogatstava
mota 1 na zaStitu okolisa.

Pored tijela iz stavka 1. ovog Clanka
postupak spasavanja odnosno uklanjanja 1
radnje 1 mjere koji poduzima spasavatelj
na mjestu spasSavanja odnosno uklanjanja,
u slucaju neposredne opasnosti za

135 odredbe ranijeg Pomorskog zakonika koje se odnose na

vadenje potonulih stvari izostavljane su s obzirom da nova
Konvencija iz 1989. vadanje potonulih stvari izjednacava
sa spaSavanjem. U Zakoniku su ostavljene nuZne upravne
odredbe kao npr. nadleZnost kapetanije da kontrolira
operacije, da izdaje rje3enja o obvezi spaSavanja kada to
sigurnost plovidbe zahtijeva, te odredbe o zabrani
spasavanja (vadenja) stvari od arheoloske, povijesne ili
vojne vaiZnosti.™“

Dodatne odredbe Pomorskog zakonika

Mjerodavno pravo



Ivkovi¢, Spasavanje, 2007 143

oneciscenje okolisa, nadzire 1
inspekcija zastite okolisa.

28.3.2 Clanak 785.

(1) Ako se brod 1l1i druga imovina koja
moZe biti predmetom spasSavanja nalazi na
povrsini mora, ili ako je wuronjena,
odnosno na morskom dnu, gdje predstavlja
ili moZe  predstavljati opasnost za
plovidbu, za 1iskorisStavanje prirodnih
bogatstava mora ili za oneciscenje
okolisa, teritorijalno nadlezZna lucCka
kapetanija rjesenjem ¢e narediti njezinu
vliasniku da u primjerenom roku poduzme
mjere za spaSavanje 111 uklanjanje takve
imovine.

(2) Ako vlasnik 1imovine 1z stavka 1.
ovoga ¢lanka ne postupi sukladno
rjesenju kapetanije, kapetanija <¢e na
trosak 1 rizik vlasnika te imovine

organizirati njezino spasavanje ili1
uklanjanje posredstvom pravne ili
fizicke osobe kojoj je to poslovna
djelatnost.

(3) Ako brod 1ili druga imovina koja
moze biti predmetom spasavanija
predstavlja neposrednu opasnost za
okolis, odnosno opasnost 1li smetnju za
plovidbu, kapetanija ¢e 1 bez prethodnog
donoSenja rjesenja 1z stavka 1. ovoga
Clanka odluc¢iti o poduzimanju spaSavanja
ili uklanjanja takve stvari na trosSak 1
rizik njezina vlasnika.

(4) Zalbe protiv rjedenja nadleZne
kapetanije iz stavaka 1. - 3. ovoga
¢lanka podnose se Ministarstvu u roku od
15 dana od dana primitka odnosnog
rjesenja, ali ne zadrzavaju njegovo
izvrsenje.

Dodatne odredbe Pomorskog zakonika

Mjerodavno pravo
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DOKTRINA
Stankovig, P., Odredbe nadega novoga

moru 1

14

7-152

vadenje potonulih stvari, UPP v.36, (1-4),
(1994) .Upozorujem da je pisano josS za stari

Pomorski zakonik.

28.3.3

28.3.4

Se

Clanak 786.

Ako troskovi spasavanja 1l1i uklanjanja
imovine, sukladno odredbama c¢lanka 785.
stavka 2. 1 3. ovoga Zakonika, budu veci
od vrijednosti spasene 1imovine, razlika
¢e se podmiriti iz drzZavnog proracuna.

Clanak 787.

(1) Spasavanje 1li vadenje 1imovine
koja ima 1ili se mozZze pretpostaviti da
ima svojstvo kulturnog dobra, a nalazi
se na dnu mora, ne smije se poduzeti bez
odobrenja ministarstva nadleznog za
poslove kulture.

(2) SpasSavanje imovine koja ima 1ili se
moze pretpostaviti da ima vojnu vazZnost,
a koje nije odobrio ovlasSteni vojni
casnik, ne smije se poduzeti bez
odobrenja ministarstva nadleznog za
poslove obrane.

(3) Protiv rjesenja ministarstva
nadleznog za poslove kulture ili1
ministarstva nadleznog za poslove

obrane, kojim se daje 1li uskracuje
odobrenje za SsSpasavanje imovine 1za
stavka 1. i 2. ovoga c¢lanka ne moze se
podnijeti Zalba, ali se moZe pokrenuti
upravni sSpor.

O000000O0OOOOOOOOOOOOOOO

Korisno je spomenuti da se mozZze razlikovati da 1i
o spasSavanju 1li o wvadenu iz toga Sto
spadavanje ima cilj sprijeciti opasnost koja upravo

radi

Dodatne odredbe Pomorskog zakonika

Mjerodavno pravo
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postoji 1 prijeti, a vadenje ima cilj da ponisti,
koliko Jje moguée, Stetne posljedice koje su se
ostvarile uslijed opasnosti.

Vadenje potonulih stvari je katkada kompliciran i
teZak posao, pa c¢ak 1 onda kada se ostaci broda
nadu, a brod Jje potonuo prije mnogo stoljeca, kao
Sto je to wvidljivo iz kratkog prikaza:

»A pure or merit salvage award will
seldom exceed 50 percent of the value of
the property salved. The exception to
that rule 1is 1in the case of treasure
salvage. Because sunken treasure has
generally been lost for hundreds of
years, while the original owner (or
insurer, 1f the vessel was 1nsured)
continues to have an interest in 1it, the
salvor or finder will generally get the
majority of the value of the property.
While sunken ships from the Spanish Main
(such as Nuestra Serfiora de Atocha 1in the
Florida Keys) are the most commonly
thought of type of treasure salvage,
other types of ships including German
submarines from World War II which can
hold valuable historical artifacts,
American Civil War ships (the USS Maple
Leaf in the St. Johns River, and the USS
Monitor 1in Chesapeake Bay), and sunken
merchant ships (the S8S Central America
off Cape Hatteras) have all been the
subject of treasure salvage awards. Due
to refinements 1in side-scanning sonars,
many ships which were previously missing
are now being located and treasure
salvage 1s now a less risky endeavor
than it was in the past, although it 1is
still highly speculative.«

28.3.5 JUDIKATURA

SIMON V. TAYLOR, LEISHMAN, BASTIAN, DICKIE, CONTRACT
SERVICES LTD., EVERMORE MARINE TECHNICAL SERVICES (PTE.)
LTD.

Singapore-Wreck-Salvage-Sunken German U Boat-Whether
derelict or property of German State-Whether removal of

Dodatne odredbe Pomorskog zakonika

Mjerodavno pravo
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cargo of mercury from U Boat by divers a salvage operation

- Whether U Boat res nullius - Whether German State
represented by Federal Republic of Germany.Salvage -
Sunken German U Boat - Removal of mercury cargo by divers

- Whether divers were salvors.
[1975] 2 Lloyd's Rep. 338

O000000O0OOOOOOOOOOOOOOO

“WLUSITANIA”

Admiralty practice - Salvage - Unclaimed wreck - Title
to contents of wreck - Whether vessel derelict - Whether
contents "wreck" - Whether claimants entitled to

possession of wreck found outside territorial waters -
Merchant Shipping Act, 1894 - Merchant Shipping Act, 1854.
[1986] 1 Lloyd's Rep. 132

O0000O0O00OOOOOOOOOOOOOOO

TSAVLIRIS RUSS (WORLDWIDE SALVAGE & TOWAGE) LTD. V. R.L.
BARON SHIPPING CO. S.A. (THE “GREEN OPAL")

Practice - Evidence - Expert witness - Dispute as to
contract to salvage wreck - Defendant decided not to call
expert witness and to withdraw statements of expert
witness - Whether defendant had adduced evidence - Whether
statements could be withdrawn.

[2003] 1 Lloyd's Rep. 523

000000000 OOOOOOOOOOO0OOO

Salvage - Jurisdiction over Aircraft - Protection
of Finders' Rights.

Brooks Aviation Inc. v Boeing SB-17G, 2004 FC 710

This was an application by the Plaintiff for
summary judgment in respect of a claim for salvage.
The res was a B-17 aircraft that had crash landed
on a lake in Labrador during the winter of 1947.
The following year the aircraft sank during the
spring thaw. The wreck was discovered by the
Plaintiff in July 1998. The Plaintiff sought a
declaration for the following relief: that the
Federal Court had exclusive jurisdiction to
determine the salvage claim; that the Plaintiff had
a maritime lien; that the Plaintiff had possession
of the res and that other parties are enjoined from

Dodatne odredbe Pomorskog zakonika

Mjerodavno pravo
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interfering with the Plaintiff's salvage rights;
and, that the Plaintiff was entitled to a full and
liberal salvage award. On the question of
jurisdiction the Court noted that the Federal Court
had maritime Jurisdiction and that the law of
salvage was a traditional area of maritime law. The
Court specifically considered whether section 449
of the Canada Shipping Act limits the law of
salvage to aircraft on or over the seas, tidal
waters or Great Lakes. The Court held, however,
that this section did not 1limit the traditional
maritime law which had been extended to aircraft.
(Note: In reaching this conclusion the Court
refused to follow a contrary decision Smith v
Smith, [1979] 4 WWR 665.) The Court then turned to
the salvage c¢laims. It noted that a claim of
salvage requires: that the res be in peril; that
the salvor be a volunteer; and that the salvage be
successful. The Court found that the res was in
peril and that the Plaintiff was a volunteer but,
as the aircraft had not vyet Dbeen recovered, the
salvage was not vyet successful.Accordingly, the
Court held that the Plaintiff did not yet have a
salvage claim. However, the Court did indicate it
was prepared to protect the Plaintiff's priority
rights as finder of the res upon further
application of the Plaintiff.

29 ODREDBE O POMORSKOM
OSIGURANJU NAGRADE ZA
SPASAVANJE
Jednu sliku o osiguraniju, bez ulazenja u
Institutske klauzule, treba potraziti u odredbama
Pomorskog zakonika u ¢l. 684. - 745. (Vidi na pr.

¢l. 706. st.1.to¢.3) 1 5) za nagradu za spaSavanije.
2911 Pomorski zakonik: ¢l. 684,704,706,714,715,719.
UGOVOR O POMORSKOM OSIGURANJU
1. Zajednilke odredbe
Clanak 684.

Dodatne odredbe Pomorskog zakonika

Mjerodavno pravo
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(1) Odredbe ove glave Zakonika
primjenjuju se na:

2) osiguranje vozarine, prevoznine,
troskove osiguranja, troskove opskrbe
broda, zajednicke havarije, nagrade za
spasavanije, oCekivani dobitak,
proviziju, osobni dohodak posade,
zaloZna 1 ostala prava 1 materijalna
korist koje postoje 1ili se opravdano
mogu ocekivati u vezi s plovidbom 1ili
prijevozom robe  brodom, a mogu se
procijeniti u novcu,

00000000000000000000000
(4) Odredbe ove glave Zakonika
primjenjuju se 1 na uzajamna osiguranja
pomorskih rizika ako nisu u suprotnosti
s naravi odnosa tih osiguranja.
0000000000000 0000000000
(5) Odredbe ove glave Zakonika
primjenjuju se 1 na osiguranje jahti 1
brodica.
00000000000000000000000

Clanak 704.

(1) Ako u ugovoru o osiguranju nije

drugacije odredeno, pomorskim
osiguranjem pokrivaju se rizici kojima
je izlozen osigurani predmet za
plovidbe, 1 to: pomorska nezgoda,

elementarna nepogoda, eksplozija, pozar
i razbojnistvo.

(2) Ugovorom o osiguranju mogu se
osigqurati 1 drugi rizici kojima @ Jje
osigurani predmet izloZen za trajanja
osiguranija, kao Sto su krada 1
neisporuka, manipulativni rizici,

Dodatne odredbe Pomorskog zakonika

Mjerodavno pravo
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kopneni transportni rizici, ratni 1
politicki rizici, rizici Strajka itd.

00000000000000000000000
Clanak 706.

(1) Ako nije drugacije ugovoreno,
osiguranjem su pokrivene Stete nastale
zbog osiguranih rizika:

5) nagrade za spasavanje,

000000000 OOOOOOOOOOOOOO

Clanak 714.

(1) Iz osiguranija se nadoknaduju
nagrade za spasavanje osiguranog
predmeta od opasnosti pokrivenih

osiguranjem koje je osiguranik duZzan
platiti te troskovi postupka utvrdivanja
nagrade.

00000000000000000000000
Clanak 715.
(1) Izvanredni troskovi osiguranika

radi izbjegavanja Steta od neposredne
opasnosti ili smanjenja ve¢ nastalih

Steta (osiguranikovi troskovi
spasavanja) nadoknaduju se 1z osiguranja
ako su ucinjeni razumno ili1 u

suglasnosti s osiguravateljem, 1 ako su
u pitanju Stete pokrivene osiguranjem.

O0000O0O0O0OOOOOOOLOOOOOOOO
Clanak 719.

(1) Osiguranik je duZan za vrijeme
trajanja osiguranja voditi brigu o

osiguranom predmetu paznjom dobrog
privrednika 1 ne poduzimati nisSta sSto bi
onemogucilo ostvarivanje prava na

Dodatne odredbe Pomorskog zakonika

Mjerodavno pravo
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naknadu Stete od osobe odgovorne za
Stetu.

(2) U slucaju ostvarenja osiguranog
rizika osiguranik je duZan:

1) poduzeti, po mogucnosti u
suglasnosti s osiguravateljem, sve
razumne mjere potrebne da se 1izbjegne,
odnosno smanji Steta,

2) obavijestiti o nastaloj Steti
osiguravatelja 1ili njegova ovlasStenog
predstavnika ¢im sazna za Stetu,

3) osigurati pravo na naknadu Stete od
osobe odgovorne za Stetu.

(3) Ako osiguranik, za trajanja
osiguranja, namjerno 11i iz krajnje
nepaznje ne vodi brigu o osiguranom
predmetu 1ili ne izvrsSi svoju duZnost 1z
stavka 2. tocke 1) ovoga ¢lanka,
osiguravatelj nije obvezan nadoknaditi
Stetu koja je zbog toga nastala.

(4) Ako osiguranik, za trajanja
osiguranja, namjerno 11i iz krajnje
nepaznje onemogucél ostvarenje prava na
naknadu sStete od osobe odgovorne za
Stetu 1ili ne 1izvrsi svoje duzZznosti iz
stavka 2. tocke 2) i 3) ovoga dc¢lanka,
osiguravatelj moze od naknade iz
osiguranja odbiti svotu u visini Stete
koju je zbog toga pretrpio.

OO0000O0O000OOOOOOOOOOOOOOO

30 MJERODAVNO PRAVO

Pomorski =zakonik u ¢l. 973. odobrava primjenu
prava koje su stranke ugovorile sa ogranicenjem iz
¢l. 978.

Dodatne odredbe Pomorskog zakonika

Mjerodavno pravo
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Direktna odredba za spadavanje Jje u ¢1l. 978:

30.1.1 Clanak 978.

(1) Ako se pravo ciju su primjenu stranke iz
ugovora o spasavanju imovine izabrale ne moze
primijeniti na cijeli ugovor ili na koji od odnosa koji
proistjecu iz tog ugovora, ili ako stranke nisu izricito
izabrale pravo koje ce se primijeniti, a njihova se
namjera o primjeni odredenog prava ne moze
utvrditi niti iz okolnosti slucaja, na ugovor ili na
ugovorni odnos primjenjuje se pravo koje je s njim u
najblizoj vezi.

(2) Ako se ne moze utvrditi koje je pravo u
najblizoj vezi s ugovorom o spasavanju, primjenjuje
se pravo drzave one luke gdje je spaSavanje
okoncano, odnosno pravo prve luke u koju je spaseni
brod prispio nakon zavrsenog spasavanja.

(3) U svim drugim slucajevima primjenjuju se
odredbe Zakonika.

Detaljno razmatranje ovih odredaba moZze do¢i do
primjene dosta cesto, iako, zbog primjene
standardnih formulara, a naro¢ito onog Ll'oyd's-a,
rijede pojavljuju u praksi, jer FOP odreduje da se
primjenjuje englesko pravo.

Opreza radi, a i zbog toga Sto se kod spaSavanja

najc¢esée osiguratelj pojavljuje u vaznoj ulozi
upozoravam na odredbe ¢l. 716 — 747 kao i ¢l. 981.

U pogledu primjene Konvencija uopée vidi ¢1. 140.
Ustava.

Dodatne odredbe Pomorskog zakonika

Mjerodavno pravo
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Dodatne odredbe Pomorskog zakonika

Mjerodavno pravo
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LLOYD'S STANDARD FORM

OF SALVAGE AGREEMENT

(APPROVED AND PUBLISHED BY THE COUNCIL OF LLOYD'S)

NO CURE-NO PAY
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1. Name of the salvage
Contractors:

(referred to in this
agreement as "the
Contractors")

2. Property to

be salved.

The vessel: her cargo freight
bunkers stores and any

other property thereon but
excluding the persona) effects
or baggage of passengers

master or crew(referred to in
this agreement as "the property

3. Agreed place of safety:

4. Agreed currency ofany

arbitral award and security
(1f other than United States
dollars)

5. Date of this agreement:

6. Place of the agreement

7.Is the Scopic Clause
incorporated into this
agreement ? State
alternative: YES/NO.

8. Person signing for and on
behalf of the Contractors

9. Captain
or other person signing for and
on behalf of the property
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Signature

Signature

A. Contractor's basic obligation: The Contractors identified
in Box 1 hereby agree to use their best endeavors to salve
the property specified in Box 2 and to take the property to
place stated in Box3 or to such other place as may
hereafter be agreed. If no place is inserted in Box 3 and
in the absence of any subsequent agreement as to the place
where property is to be taken the Contractors shall take
the property to a place of safety.

B. Environmental protection: While performing the salvage
services the Contractors shall also use their best
Endeavour to prevent or minimize damage to the

environment.

C. Scopic Clause: Unless the word "No" in Box 7 has
been deleted this agreement shall be deemed to have
been made on the basis that the Scopic Clause is not
incorporated and forms no part of this agreement. If
the word "No" is deleted in Box 7 this shall not of
itself be constructed as a notice invoking the Scopic
Clause within the meaning of sub-clause
2 thereof.

D. Effect of other remedies: Subject to the provisions of
the International Convention on Salvage 1989 as
incorporated into English law ("the Convention")
relating to special compensation and to the Scopic
Clause if incorporated the Contractors' services shall
be rendered and accepted as salvage services upon
the principle of "no cure - no pay" and any salvage
remuneration to which the Contractors become
entitled shall not be diminished by reason of the
exception to the principle of” no cure - no pay" in the
form of special compensation or remuneration
payable to the Contractors under a Scopic Clause.

accordance with Clause A.

G. Rights of termination: When there is no longer any
reasonable prospect oaf useful result leading to a salvage
reward in accordance with Convention Articles 12 and/or
13 either the owners of the vessel or the Contractors shall
be entitled to terminate the services hereunder by giving
reasonable prior written notice to the other.

H. Deemed performance: The Contractors' services
shall be deemed to have been performed when the
property is in a safe condition in the place of safety
stated in Box 3 or agreed or determined in
accordance with Clause A. For the purpose of this
provision the property shall be regarded as being in
safe condition notwithstanding that the property (or
part thereof) is damaged or in need of maintenance
if(I) the Contractors are not obliged to remain in
attendance to satisfy the requirements of any port or
harbor authority, governmental agency or similar
authority and (ii) the continuation of skilled salvage
services from the Contractors or other salvors is no
longer necessary to avoid the property becoming lost
or significantly further damaged or delayed.

E. Prior services: Any salvage services rendered by the
Contractors to the property before and up to the date of
this agreement shall be deemed to be covered by this
agreement.

F. Duties of property owners: Each of the owners of the

property shall cooperate fully with the Contractors. In

particular:
(I) the Contractors may make reasonable use of the
vessel's machinery gear and equipment free of
expense provided that the Contractors shall not
unnecessarily damage abandon or sacrifice any
property on board;
(ii) the Contractors shall be entitled to all such
information as they may reasonably require relating
to the vessel or the remainder of the property
provided such information is relevant to the
performance of the services and is capable of being
provided without undue difficulty or delay;

(iii) The owners of the property shall co-operate fully
with the Contractors in obtaining entry to the place of
safety stated in Box 3 or agreed or determinated in

I. Arbitration and the LSSA Clauses: The Contractors'

remuneration and/or special compensation shall be
determined by arbitration in London in the manner
prescribed by Lloyd's Standard Salvage and
Arbitration Clauses ("the LSSA Clauses") and
Lloyd's Procedural Rules. The provisions of the
LSSA Clauses and Lloyd's Procedural Rules are
deemed to be incorporated in this agreement and
form an integral part hereof. Any other difference
arising out of this agreement or the operations
hereunder shall be referred to arbitration in the same
way.

J. Governing law: This agreement and any arbitration
hereunder shall be governed by English law.

K. Scope of authority: The Master or other person

signing this agreement on be half of the property
identified in Box 2 enters into this agreement as
agent for the respective owners thereof and binds
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ach (but not the one for the other or himself or take any form of inducement for entering
personally) to the due performance thereof. into this agreement.

L. Inducements prohibited: No person signing this
agreement or any party on whose behalf it is signed
shall at any time or in any manner whatsoever offer
provide make give or promise to provide or demand

IMPORTANT NOTICES:

1. Salvage security. As soon as possible the owners of the vessel should notify the owners of other property on board
that this agreement has been made. If the Contractors are successful the owners of such property should note that it
will become necessary to provide the Contractors with salvage security promptly in accordance with Clause 4 of the
LSSA Clauses referred to in Clause 1. The provision of General Average security does not relieve the salved interests
of their separate obligation to provide salvage security to the Contractors.

2. Incorporated provisions. Copies of the Scopic Clause; the LSSA Clauses and Lloyd's Procedural Rules may be
obtained from (I) the Contractors or (ii) the Salvage Arbitration Branch at Lloyd's, One Lime Street, London EC3M

THA

SCOPIC CLAUSE

1-General

This SCOPIC clause is supplementary to any Lloyd's Form Salvage Agreement "No Cure - No Pay" ("Main Agreement") which
incorporates the provisions of Article 14 of the International Convention on Salvage 1989 ("Article 14"). The definitions in the
Main Agreement are incorporated into this SCOPIC clause. If the SCOPIC clause is inconsistent with any provisions of the Main
Agreement or inconsistent with the law applicable hereto, the SCOPIC clause, once invoked under sub-clause 2 hereof, shall
override such other provisions to the extent necessary to give business efficacy to the agreement. Subject to the provisions of sub-
clause 4 hereof, the method of assessing Special Compensation under Convention Article 14(1) to 14(4) inclusive shall be
substituted by the method of assessment set out hereinafter. If this Scopic clause has been incorporated into the Main Agreement
the Contractor may make no claim pursuant to Article 14 except in the circumstances described in sub-clause 4 hereof. For the
purposes of liens and time limits the services hereunder will be treated in the same manner as salvage.

2. Invoking the SCOPIC Clause

The Contractor shall have the option to invoke by written notice to the owners of the vessel the SCOPIC clause set out hereafter at any
time of his choosing regardless of the circumstances and, in particular, regardless of whether or not there is a "threat of damage to
the environment" The assessment of SCOPIC remuneration shall commence from the time the written notice is given to the
owners of the vessel and services rendered before the said written notice shall not be remunerated under this SCOPIC clause at all
but in accordance with Convention Article 13 as incorporated into the Main Agreement (‘Article 13").

3. Security for SCOPIC Remuneration(i) The owners of the vessel shall provide to the Contractor within 2 working days

(excluding Saturdays and Sundays and holidays usually observed at Lloyd’s) after receiving written notice from the contractor
invoking the SCOPIC clause, a bank guarantee or P&l Club letter (hereinafter called "the Initial Security") in a form reasonbly
satisfactory to the Contractor providing security for his claim for SCOPIC remuneration in the sum of US$3 million, inclusive of
interest and costs.(il)  If, at any time after the provision of the Initial Security the owners of the vessel reasonable assess the
SCOPIC remuneration plus interest and costs due hereunder to be less than the security in place, the owners of the vessel shall be
entitled to require the Contractors reduce the security to a reasonable sum and the Contractor shall be obliged to do so once a
reasonable sum has been agreed.(iii)  If at any time after the provision of the Initial Security the Contractor reasonably assesses
the SCOPIC remuneration plus interest and costs due hereunder to be greater than the security in place, the Contractor shall be
entitled to require the owners of the vessel to increase the security to a reasonable sum and the owners of the vessel shall be
obliged to do so once a reasonable sum has been agreed.
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(iv) In the absence of agreement, any dispute concerning the proposed Guarantor. the form of the security or the amount
of any reduction or increase in the security in place shall be resolved by the Arbitrator..

Withdrawallf the owners of the vessel do not provide the Initial Security within the said 2 working days. the Contractor, at his
option, and on giving notice to the owners of the vessel, shall be entitled to withdraw from all the provisions of the
SCOPIC clause and revert to his rights under the Main Agreement including Article 14 which shall apply as if the SCOPIC
clause had not existed. PROVIDED THAT this right of withdrawal may only be exercised if, at the time of giving the said
notice of withdrawal the owners of the vessel have still not provided the Initial Security or any alternative security which

the owners of the vessel and the Contractor may agree will be sufficient.

5. Tariff Rates(i) SCOPIC remuneration shall mean the total of the tariff rates of personnel; tugs and other craft; portable
salvage equipment: out of pocket expenses; and bonus due.(ii) SCOPIC remuneration in respect of all personnel: tugs and other
craft; and portable salvage equipment shall be assessed one time and materials basis in accordance with The Tariff set out in
Appendix "K This tariff will apply until reviewed and amended by the SCR Committee in accordance with Appendix B(1)(b). The
tariff rates which will be used to calculate SCOPIC remuneration are those in force at the time the salvage services take place.(iii)
"Out of pocket" expenses shall mean all those monies reasonably paid by or for and on behalf of the Contractor to any third party
and in particular includes the hire of men, tugs, other craft and equipment used and other expenses reasonably necessary for the
operation. They will be agreed at cost. PROVIDED THAT:

(a) Ifthe expenses relate to the hire of men, tugs, other craft and equipment from another ISU member or their affiliate(s), the
amount due will be calculated on the tariff rates set out in Appendix W regardless of the actual cost.

(b) If men, tugs, other craft and equipment are hired from any party who is not an ISL) member and the hire rate is greater than
the tariff rates referred to in Appendix "A' the actual cost will be allowed in full, subject to the Shipowner's Casualty
Representative ("SCR") being satisfied that in the particular circumstances of the case, it was reasonable for the Contractor to
hire such items at that cost. K an SCR is not appointed or if there is a dispute. then the Arbitrator shall decide whether the

expense was reasonable in all in the circumstances

(c) Any out of pocket expense incurred during the course of the service in a currency other than US dollars shall fort he purpose
of the SCOPIC clause be converted to US dollars at the rate prevailing at the termination of the services.

(iv) In addition to the rates set out above and any out o( pocket expenses, the Contractor shall be entitled to a standard bonus of
25% of those rates except that if the out of pocket expenses described in sub-paragraph 5(iii)(b) exceed the applicable tariff
rates in Appendix "K the Contractor shall be entitled to a bonus such that he shall receive in total

(a) The actual cost of such men, tugs, other craft and equipment plus 10% of the cost, or
(b) The tariff rate for such men, tugs, other craft and equipment plus 25% of the tariff rate whichever is the greater.

6. Article 13 Award(i) The salvage services under the Main Agreement shall continue to be assessed in accordance with Article 13.
even if the Contractor has invoked the SCOPIC clause. SCOPIC remuneration as assessed under sub-clause 5 above will be
payable only by the owners of the vessel and only to the extent that it exceeds the total Article 13 Award (or, if none, any potential
Article 13 Award) payable by all salved interests (including cargo, bunkers, lubricating oil and stores) before currency adjustment
and before interest and costs even if the Article 13 Award or any part of it is not recovered.

(i) In the event of the Article 13 Award or settlement being in a currency other than United States dollars it shall, for the purposes
of the SCOPIC clause, be exchanged at the rate of exchange prevailing at the termination of the services under the Main
Agreement;

(iii) The salvage Award under Article 13 shall not be diminished by reason of the exception to the principle of "No Cure - No Pay«
in the form of SCOPIC remuneration.

7. Discount

If the SCOPIC clause is invoked under sub-clause 2 hereof and the Article 13 Award or settlement (before currency adjustment and
before interest and costs) under the Main Agreement is greater than the assessed SCOPIC remuneration then, notwithstanding the
actual date on which the SCOPIC remuneration provisions were invoked. the said Article 13 Award or settlement shall be
discounted by 25% of the difference between the said Article 13 Award or settlement and the amount of SCOPIC remuneration
that would have been assessed had the SCOPIC remuneration provisions been invoked on the first day of the services.

8. Payment of SCOPIC Remuneration

(i) The date for payment of any SCOPIC remuneration which may be due hereunder will vary according to the circumstances

a) If thereis no potential salvage award within the meaning of Article 13 as incorporated into the MainAgreement then. subject

to Appendix B(5)(c)(iv), the undisputed amount of SCOPIC remuneration due hereunder will be paid by the owners of the
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vessel within 1 month of the presentation of the claim. Interest on sums due will accrue from the date of termination
of the services until the date of payment at US prime rate plus 1 %.

(b) Ifthere is a claim for an Article 13 salvage award as well as a claim for SCOPIC remuneration, subject to Appendix
B(5)(c)(iv), 75% of the amount by which the assessed SCOPIC remuneration exceeds the total Article 13 security demanded
from ship and cargo will be paid by the owners of the vessel within 1 month and any undisputed balance paid when the Article
13 salvage award has been assessed and falls due. Interest will accrue from the date of termination of the services until the
date of payment at the US prime rate plus 1 %

(i) The Contractor hereby agrees to give an indemnity in a form acceptable to the owners of the vessel in respect of any
overpayment in the event that the SCOPIC remuneration due ultimately proves to be less than the sum paid on account.

9. Termination

(i)  The Contractor shall be entitled to terminate the services under the SCOPIC clause and the Main Agreement by written notice
to owners of the vessel with a copy to the SCR (if any) and any Special Representative appointed if the total cost of his services to
date and the services that will be needed to fulfill his obligations hereunder to the property(calculated by means of the tariff rate but
before the bonus conferred by sub-clause 5(iii) hereof) will exceed the sum of:-

(a) The value of the property capable of being salved; and
(b) All sums to which he will be entitled as SCOPIC remuneration

(i) The owners of the vessel may at any time terminate the obligation to pay SCOPIC remuneration after the SCOPIC clause has
been invoked under sub-clause 2 hereof provided that the Contractor shall be entitled to at least 5 clear days' notice of such
termination. In the event of such termination the assessment of SCOPIC remuneration shall take into account all monies due under
the tariff rates set out in Appendix A hereof including time for demobilization to the extent that such time did reasonably exceed the
5 days' notice of termination

(iii) The termination provisions contained in sub-clause 9(i) and 9(ii) above shall only apply if the Contractor is not restrained
from demobilizing his equipment by Government, Local or Port Authorities or any other officially recognized body having
jurisdiction over the area where the services are being rendered

10. Duties of Contractor

The duties and liabilities of the Contractor shall remain the same as under the Main Agreement, namely to use his best endeavors
salve the vessel and property thereon and in so doing to prevent or minimize damage to the environment.

11. Special Casualty Representative ("SCR")

Once this SCOPIC clause has been invoked in accordance with sub-clause 2 hereof the owners of the vessel may at their sole option
appoint an SCR to attend the salvage operation in accordance with the terms and conditions set out in Appendix B. Any
SCR S0

appointed shall not be called upon by any of the parties hereto to give evidence relating to non-salvage issues.
12. Special Representatives

At any time after the SCOPIC clause has been invoked the Hull and Machinery underwriter (or, if more than one, the lead
underwriter) and one owner or underwriter of all or part of any cargo on board the vessel may each appoint one special
representative (hereinafter called respectively the "Special Hull Representative" and the "Special Cargo Representative"
and collectively called the "Special Representatives") at the sole expense of the appointer to attend the casualty to observe
and report upon the salvage operation on the terms and conditions set out in Appendix C hereof. Such Special
Representatives shall be technical men and not practicing lawyers,

13. Pollution Prevention

The assessment of SCOPIC remuneration shall include the prevention of pollution as well as the removal of pollution in the
immediate vicinity of the vessel insofar as this is necessary for the proper execution of the salvage but not otherwise

14. General Average

SCOPIC remuneration shall! not be a General Average expense to the extent that it exceeds the Article 13 Award;anyliabilityto pay
such SCOPIC remuneration shall! be that of the Shipowner alone and no claim whether direct, indirect, by way of
indemnity or recourse or otherwise relating to SCOPIC remuneration in excess of the Article 13 Award shall be made in
General Average or under the vessel's Hull and Machinery Policy by the owners of the vessel.

15. Any dispute arising out of this SCOPIC clause or the operations there under shall be referred to Arbitration as provided for
under the Main Agreement.
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LLOYD'S STRANDARD FORM OF SALVAGE AGREEMENT

Poznata je ¢injenica da je Lloyd's ve¢ vrlo dugo vremena na trziStu sa svojim standardnim formularima, kolokvijalno nazvanima NO
CURE - NO PAY., koji ima jo§ i kra¢i naziv LOF. U stvari, prema podacima otisnutima na LOF 2000, vidljivo je da je do sada
bio izdan u godinama : 1908, 1924, 1926, 1950,1953,1967,1972,1980,1990,1995 i 2000. tj. do sada 11. puta. Nema razloga
razmatrati razvoj toga formulara dovoljno je spomenuti da je tamo negdje do izdanja 2000 bio ba$ dugacak, teSko razumljiv za
bilo koga osim za stru¢njaka koji je stalno u praksi i teoriji bio u kontaktu. Godine 2000 izvr$eno je skracivanje formula na samo
2. stranice, ali je zato dodata t.zv. SCOPIC CLAUSE koja je izdana 1999, 2000 i 2005.

U stvari uz LOF 1 SCORPIC postoje i dodaci i to:
Appendix A.
Appendix B.
Appendix C.
Code of practice between ISU and The International Grouop of P&l
Clubs
SCOPIS Guarantee

Prema tome ovdje su reproducirani LOF 2005 1 SCOPIC 2005. Medutim to ne znaci da
su ranija izdanja nevazeca jer se mogu koristiti.

Uz gorne postoje joS neki dokumenti Lloyd's-a povezani a spasavanjem:

Lloyds Standard Salvage Arbitration Clauses (LSSA Clauses)

Lloyds Procedural Rules

Lloyd's Standard Form of Guarantees

Iako bez neke naroCite vaznosti tek radi saznanja o postoje¢im (u ovom casu)
formularima, standardnih dodataka itd. drugih organizacija povezanih sa sli¢nim
slu¢ajevima navodi se:

Priredujuci ovaj rad postavil su mi se pitanja:
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Do koje mjere uopée moze netko (zapovjednik (?), vlasnik, brodar (?), u slucaju
potrebe da sklopi ugovor sa spasavateljem biti ne samo upoznat, nego i biti svjestan da li
treba izvrsiti bilo kakove izmjene, brisanja itd. u dokumentima, recimo LOF 1 SCORPIC ?
Sve to u hitnji (ako je takav slucaj) prepustiti zapovjedniku ili sam preuzeti ulogu
pregovaraca ili davati upute zapovjedniku za pregovore itd.

Isto to, ali od strane spaSavatelja. Druga je stvar ako je spaSavatelj profesionalna
organizacija koja se bavi spasavanjem, za njih je spasavanje posao od koga Zive i imaju
uhodani sistem pregovaranja itd.

Nije samo pitanje poznavanja formulara, klauzula itd. postoji jo§ na pr. i eventualna
suradnja sa H/M osiguravateljem broda, P&I, pa ¢ak mozda i sa hipotekranim vjerovnikom
itd.

Sre¢a je da su prosla vremena kada je stvarno zapovjednik bio sam, osamljen, bez
mogucénosti kontaktiranja vlasnika itd. Zahvaljuju¢i razvoju svih moguc¢ih veza
zapovjednik ima danas Sanse da obavijesti i dobije upute. Zapravo, Cesto, daljni
pregovori vode se ne, recimo izmedu dva ili viSe zapovjednika, nego izmedu vlasnika,
brodara itd. Cak se i zaklju¢ivanje zavrava bez zapovjednika. Potpisivanje se vrsi po
punomocdnicima, a i izmjenom dokumenata faxom itd.

Sve gore spomenuto moze biti vazno, ali naveo sam ba$ zbog toga na pocetku godine
izdanja 1 ugovora i SCOPIC klauzule, i skoro je nezamislivo da netko moze biti stalno
upoznat sa svim izmjenama itd. tj. zapovjednici bi morali stalno pratiti sve novosti. To
bi moglo biti tesko, a takoder bi se moglo odnositi i na vlasnike, brodare itd. Iz
praktickih razloga bolje je investirati u savrSenija i sve brza sredstva komuiciranja sa
brodom nego u detaljnog azuriranja izmjena i nadopuna. ! Medutim jedno osnovno ili
vece poznavanje korisno je i ako se pregovori vode sa drugom stranom, pa Cak i ako se

vr$e konzultacije.

Ipak navodim neke stvari:

LOF 2000

1. --Spasavatelj (Vidi i pod ,,A*)

' Takovo azuriranje je neopisivo komplicirano i u podruéju zakonodavstva, koji se tiCu
pravnih profesionalaca.
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2 .--Opis imovine: Brod (za ostalo je nabrojeno i zajednicko ime je ,,the property*

%)

3. --Sporazumno mjesto koje se smatra sigurnim. ovo je vazno jer moze imati utjecaj

1u svezi sa zavrSetkom spaSavanja i izvrSenjem spasavanja itd.

4.--Ukoliko se nagrada ne bi placala u US dolarima, treba upisatii drugu valutu.

5.--Datum ugovaranja

6.--Mjesto ugovaranja

7.--Treba PRECRTATI ili ,,yes* ili ,,no*. Vidi pod ,,C* LOF-a i SCOPIC pod br.2.

8.--Potpisnika u ime spasavatelja

9.--Potpisnik a u ime ,,the property*.

ad D.-- U glavnom, odreduje se da se, pod navedenim uvjetima, smatra da se radi o
ugovoru ,,no cure — no pay* i posljedicama koje iz toga proizlaze.

ad G.-- Pod navedenim uvjetima obje strane imaju pravo zavrSiti ugovor uz pismeni
navvjestaj u pripmjerenom roku.

ad H).-- Uyvjet vezan sa odredbom u Box 3.1 pod,,A*“ LOF-a.

% the property znaci vlasnistvo, ali kod nas je koristeno ,imovina“, ipak sam ostavio ,the
property”.
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ad I). -- LSSA Clauses i Lloyd's Procedural Rules. su vrlo stru¢ni i komplicirani
materijali koji, osim za pravnog stru¢njaka, kod potpisivanja ugovora, ne bi se mogli
od strane, recimo zapovjednika, odlucivati.

ad J),-- Predvideno je englesko pravo. Moguce je ugovoriti i drugo pravo.

ad K).—Odredba ovlasc¢uje zapovjednika ili drugu osobu (LOF Box9.) day potpise u ime
»the porperty Ali bez medusobne solidarne odgovornosti  ili potpisnikove
odgovornosti)

ad L).—Inducement moze znaciti i ,,mito* a blizu je korupcije.

Jedna vrlo vazna prakti¢na opomena je pod ,,IMPORTANT NOTICES* :

ad 1). Hitno je potrebno obavjestiti sve imatelje ,,the property” (FOP Box br.2. dakle:
tereta, vozarine, bunkera, zaliha i1 druge ,the property”, ali isklju¢ujuéi prtljagu
putnika, zapovjednika i posade.)

SCOPIC 2005

ad 1). GENERAL - Klauzula je vrlo vazna jer odreduje da je SCOPIC dodatna
FOP-u kolji pak sadrzi odredbe ¢l. 14. Konvencije. Odredbe iz FOP-a su ukljucene u
SCOPIC. D ljnje odredbe odreduju §to ¢e se dogoditi ako su klauzule u SCOPIC-u u
suprotnosti sa odredbama LOF-a ili zakona koji se primjenjuje. Klauzula SCOPIC-a
pod 2)., ako se na nju pozove, imati ¢e jaci ucinak za kakovu drugu odredbu, do mjere
zadovoljenja poslove efikasnosti ugovora. Dalje se odreduje kako ¢e se odredivati
naknada temelje odredbi Konvencije ¢l. 14(1) —(4) itd. a Sto u Casu sklapanja ugovora,
nije bas lahko ocijeniti.

ad 4). WITHDRAWAL — Navedeni su razlozi kada se moze otkazati ugovor medu
kojima je najvazniji povezan sa pitanjem jamstva.

ad 5). TARIFF RATES — It ¢ega je vidljivo da postoje tarife za : djelatnike, tegljace
ili druge plovne objekte, pokretnu opramu za spaSavanje itd. Sto je navedeno a
Appendixima.
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ad 9). TERMINATION - Tocno je odredeno za spasavatelja (pod (i) i1
vlasnika pod (ii) , kada i kako se moze smatrati da je spaSavanje dovrSeno. Pod (ii) je
odredeno za slucaj kada spasSavatelju nije dozvoljeno od nadleznih organa da
demobilizira svoju opremu.

Prilic¢an broj odredbi Jje zapravo odmaknjen od hitnosti
potrebne kod sklapanja ugovora o spasavanju. U stvari, niz
tih odredbi Jje bitan kasnije, tokom 1 nakon =zavrSenog
spasavanja 1 ukoliko se ne sklopi medusobni ugovor o
nagradi bez arbitraZe, ako 1 kada dode do arbitraZe
situacija zahtjeva posebnu obradu, koja Jje izvan ovog
prirucénika.

Jos Jjedno upozorenje 1 savjet. Ako 1 kada bi doslo do
potrebe koristenja ovog prirucnika u svezi sa spaSavanjem
odnosno citiranim dokumentima LOF i SCOPIC treba se
obavezno uvjeriti da 1li se radi o LOF 2000 i SCOPIC 2500,
jer neki novi formular moze imati i drugacije odredbe.

O0000O00O0O0OOOOOOOOOOOOO0

LLOYD'S STRANDARD FORM
OF SALVAGE AGREEMENT

Poznata je cinjenica da je Lloyd's ve¢ vrlo dugo vremena na trziStu sa svojim
standardnim formularima, kolokvijalno nazvanima NO CURE — NO PAY., koji ima
jo§ 1 kra¢i naziv LOF. U stvari, prema podacima otisnutima na LOF 2000, vidljivo je
da je do sada bio izdan u godinama : 1908, 1924, 1926,
1950,1953,1967,1972,1980,1990,1995 1 2000. tj. do sada 11. puta. Nema razloga
razmatrati razvoj toga formulara dovoljno je spomenuti da je tamo negdje do izdanja
2000 bio bas dugacak, teSko razumljiv za bilo koga osim za stru¢njaka koji je stalno u
praksi 1 teoriji bio u kontaktu.

Godine 2000 izvrSeno je skra¢ivanje formula na samo 2. stranice, ali je zato dodata t.zv.
SCOPIC CLAUSE koja je izdana 1999, 2000 i 2005.

U stvari uz LOF 1 SCORPIC postoje 1 dodaci i to:
Appendix A.
Appendix B.
Appendix C.
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Code of practice between ISU and The International
Grouop of P&l Clubs
SCOPIS Guarantee

Prema tome ovdje su reproducirani LOF 2005 1 SCOPIC 2005. Medutim to ne znaci da
su ranija izdanja nevazeca jer se mogu koristiti.

Uz gorne postoje jos neki dokumenti Lloyd's-a povezani a spasavanjem:

Lloyds Standard Salvage Arbitration Clauses (LSSA Clauses)

Lloyds Procedural Rules

Lloyd's Standard Form of Guarantees

Iako bez neke naroCite vaznosti tek radi saznanja o postoje¢im (u ovom casu)
formularima, standardnih dodataka itd. drugih organizacija povezanih sa slicnim
slu¢ajevima navodi se:

Wreckstage 99

Wreckfixed 99

kTowageTowconTowhire

List of Members of International Group of P&I Clubs with contact details

»IMO Guidelines on Place of Refuge



SCR Guidelines

SCR Guidelines Appendix 1

SCR Guidelines Appendix 2

SCR Guidelines Appendix 3

Postoje joS i formulari drugih organizacija:

»ISU Rules

»ISU Award Sharing Sub-Contract

bk Guarantees

ISU 2 Salvage Guarantee Form

ISU 4 Salvage Guarantee Form

ISU Salvage Safety Standards

»SALVCON 2005 - Sub-Contract Lumpsum Agreement

SALVCON 2005 - Agreement Document

SALVCON 2005 - Notes »

164
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SALVHIRE 2005 - Daily Hire Agreement

SALVHIRE 2005 - Agreement Document

Priredujuci ovaj rad postavil su mi se pitanja:

4. Do koje mjere uopée moze netko (zapovjednik (?), vlasnik, brodar (?), u slucaju potrebe
da sklopi ugovor sa spasavateljem biti ne samo upoznat, nego 1 biti svjestan da li treba
izvrsiti bilo kakove izmjene, brisanja itd. u dokumentima, recimo LOF i SCORPIC ? Sve
to u hitnji (ako je takav slucaj) prepustiti zapovjedniku ili sam preuzeti ulogu pregovaraca
ili davati upute zapovjedniku za pregovore itd.

5. Isto to, ali od strane spaSavatelja. Druga je stvar ako je spaSavatelj profesionalna
organizacija koja se bavi spaSavanjem, za njih je spaSavanje posao od koga Zive i imaju
uhodani sistem pregovaranja itd.

6. Nije samo pitanje poznavanja formulara, klauzula itd. postoji jo§ na pr. i eventualna
suradnja sa H/M osiguravateljem broda, P&I, pa ¢ak mozda i sa hipotekranim vjerovnikom
itd.

Sre¢a je da su prosla vremena kada je stvarno zapovjednik bio sam, osamljen, bez
mogucénosti kontaktiranja vlasnika itd. Zahvaljuju¢i razvoju svih moguc¢ih veza
zapovjednik ima danas Sanse da obavijesti i dobije upute. Zapravo, Cesto, daljni
pregovori vode se ne, recimo izmedu dva ili viSe zapovjednika, nego izmedu vlasnika,
brodara itd. Cak se i zaklju¢ivanje zavrava bez zapovjednika. Potpisivanje se vrsi po
punomoc¢nicima, a i izmjenom dokumenata faxom itd.

Sve gore spomenuto moze biti vazno, ali naveo sam ba$ zbog toga na pocetku godine
izdanja 1 ugovora i SCOPIC klauzule, i skoro je nezamislivo da netko moze biti stalno
upoznat sa svim izmjenama itd. tj. zapovjednici bi morali stalno pratiti sve novosti. To
bi moglo biti tesko, a takoder bi se moglo odnositi i na vlasnike, brodare itd. Iz
praktickih razloga bolje je investirati u savrSenija i sve brza sredstva komuiciranja sa
brodom nego u detaljnog aZuriranja izmjena i nadopuna. > Medutim jedno osnovno ili
vece poznavanje korisno je i ako se pregovori vode sa drugom stranom, pa Cak i ako se
vr$e konzultacije.

Ipak navodim neke stvari:

® Takovo azuriranje je neopisivo komplicirano i u podruéju zakonodavstva, koji se ti€u
pravnih profesionalaca.
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LOF 2000

1. --Spasavatelj (Vidii pod ,,A*)

2 .--Opis imovine: Brod (za ostalo je nabrojeno i zajedni¢ko ime je ,,the property *)

3. --Sporazumno mjesto koje se smatra sigurnim. 0vo je vazno jer moze imati utjecaj

1 u svezi sa zavrSetkom spasavanja i izvrSenjem spaSavanja itd.

4.--Ukoliko se nagrada ne bi pla¢ala u US dolarima, treba upisatii drugu valutu.

5.--Datum ugovaranja

6.--Mjesto ugovaranja

7.--Treba PRECRTATI ili ,,yes* ili ,,no*. Vidi pod ,,C*“ LOF-a i SCOPIC pod br.2.

8.--Potpisnika u ime spaSavatelja

9.--Potpisnik a u ime ,,the property*.

ad D.-- U glavnom, odreduje se da se, pod navedenim uvjetima, smatra da se radi o
ugovoru ,,no cure — no pay*“ i posljedicama koje iz toga proizlaze.

ad G.-- Pod navedenim uvjetima obje strane imaju pravo zavrSiti ugovor uz pismeni

* the property znaci vlasnistvo, ali kod nas je koristeno ,imovina“, ipak sam ostavio ,the
property”.
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navvjestaj u pripmjerenom roku.

ad H).-- Uyvjet vezan sa odredbom u Box 3.1 pod,,A*“ LOF-a.

ad I). -- LSSA Clauses i Lloyd's Procedural Rules. su vrlo stru¢ni i komplicirani
materijali koji, osim za pravnog stru¢njaka, kod potpisivanja ugovora, ne bi se mogli
od strane, recimo zapovjednika, odlucivati.

ad J),-- Predvideno je englesko pravo. Moguce je ugovoriti i drugo pravo.

ad K).—Odredba ovlasc¢uje zapovjednika ili drugu osobu (LOF Box9.) day potpise u ime
»the porperty Ali bez medusobne solidarne odgovornosti  ili potpisnikove
odgovornosti)

ad L).—Inducement moze znaciti i ,,mito* a blizu je korupcije.

Jedna vrlo vazna prakti¢na opomena je pod ,,IMPORTANT NOTICES* :

ad 1). Hitno je potrebno obavjestiti sve imatelje ,,the property” (FOP Box br.2. dakle:
tereta, vozarine, bunkera, zaliha 1 druge ,the property”, ali isklju¢ujuéi prtljagu
putnika, zapovjednika i posade.)

SCOPIC 2005

ad 1). GENERAL - Klauzula je vrlo vazna jer odreduje da je SCOPIC dodatna
FOP-u kolji pak sadrzi odredbe ¢l. 14. Konvencije. Odredbe iz FOP-a su ukljucene u
SCOPIC. D ljnje odredbe odreduju sto ¢e se dogoditi ako su klauzule u SCOPIC-u u
suprotnosti sa odredbama LOF-a ili zakona koji se primjenjuje. Klauzula SCOPIC-a
pod 2)., ako se na nju pozove, imati ¢e jaci ucinak za kakovu drugu odredbu, do mjere
zadovoljenja poslove efikasnosti ugovora. Dalje se odreduje kako ¢e se odredivati
naknada temelje odredbi Konvencije ¢l. 14(1) —(4) itd. a §to u ¢asu sklapanja ugovora,
nije bas lahko ocijeniti.

ad 4). WITHDRAWAL — Navedeni su razlozi kada se moze otkazati ugovor medu
kojima je najvazniji povezan sa pitanjem jamstva.
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ad 5). TARIFF RATES — It ¢ega je vidljivo da postoje tarife za : djelatnike,
tegljace ili druge plovne objekte, pokretnu opramu za spasavanje itd. $to je navedeno a
Appendixima.

ad 9). TERMINATION - Toc¢no je odredeno za spasavatelja (pod (i) 1 vlasnika pod
(11) , kada 1 kako se moze smatrati da je spasavanje dovrSeno. Pod (ii) je odredeno za
slu¢aj kada spaSavatelju nije dozvoljeno od nadleznih organa da demobilizira svoju
opremu.

Prilic¢an broj odredbi Jje =zapravo odmaknjen od hitnosti
potrebne kod sklapanja ugovora o spasSavanju. U stvari, niz
tih odredbi Jje bitan kasnije, tokom 1 nakon zavr3enog
spasavanja 1 wukoliko se ne sklopi medusobni ugovor o
nagradi bez arbitraze, ako 1 kada dode do arbitraze
situacija zahtjeva posebnu obradu, koja Jje izvan ovog
priruénika.

Jos Jjedno upozorenje 1 savjet. Ako 1 kada bi doslo do
potrebe koridtenja ovog prirucnika u svezi sa spaSavanjem
odnosno citiranim dokumentima LOF 1 SCOPIC treba se
obavezno uvjeriti da 1li se radi o LOF 2000 i SCOPIC 2500,
jer neki novi formular moZe imati i drugacije odredbe.
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ANGAZIRANE USLUGE - UGOVOR

U praksi spasavanja pojavljuje se i ugovor koji
se sklapa izmedu stranke koja ugovara za brod/imovinu
u opasnosti i stanke koja pruza odredena sredstva,
usluge 1 sl.. Takav ugovor c¢esto je rezultat da moguci
spaSavatelj ne zZeli u¢i u rizik iz odredenih tesSkoca
i slic¢no, a stranka ¢iji Jje brod/imovina u opasnosti
zeli sama upravljati spaSavanjem, a kod spasSavanja se
sluziti sa ugovorenim sredstvima koje daje na
raspolaganje vlasnik tih sredstava.

To pravo na naknadu davatelja sredstava mora biti
jasno vidljivo 1z ugovora 1 to nije pravno nagrada,
nego ugovorna naknada. Nagrada se ugovara ili katkada
izrac¢unava na osnovu postojec¢ih tarifa za koristenje.

Naknada pripada u svakom slucaju bez obzira na
uspjeh.

Mogu¢a Jje 1 wvarijanta da u slucaju uspjeha,
davatelju usluge pripada izvjesna nagrada, koja Je
obi¢no dosta manja Jjer zapravo davatel]j 1ima manije
rizika.

Postoje i1 tipizirani ugovori u tom pravcu.

Zapravo to i nije tipican ugovor o spaSavanju.
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SADRZAJ KONVENCIJE
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Suradnja

PRAVA SPASAVATELJA
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Tereti u vlasni$tvu drzave
Humanitarni tereti

Objavljivanje arbitraznih oodluka



DOKUMENTACIJA

INTERNATIONAL CONVENTION
ON SALVAGE, 1989
THE STATES PARTIES TO THE
PRESENT CONVENTION,

RECOGNIZING the desirability
of determining by agreement uni-
form international rules regarding
salvage operations,

NOTING that substantial deve-

lopments, in  particular the increa-
sed concern for the protection of
the environment, have demonstra-
ted the need to review the intema-
tional rules presently contained m
the  Convention for the  Unification

of Certain Rules of Law relating to

Assistance and Salvage at Sea, done
at Brussels, 23 September 1910,

CONSCIOUS of the major contri-
bution  which efficient and timely
salvage operations can make to the
safety of wvessels and other property

in danger and to the protection of

the environment,
CONVINCED of the need to en-

sure  that  adequate  incentives  are
available to  persons who  underta-
ke salvage operations in respect of
vessels and other property in dan-

ger,
HAVE AGREED as follows:

MEDUNARODNA KONVENCIJA 0

SPASAVANIJU, 1989.*
DRZAVE STRANKE OVE KONVEN-
CIJE,

UVAZAVAJUCI
noga  sporazumnog
narodnih pravila koja se
operacije spaSavanja,

potrebu jedinstve-
uredenja medu-
odnose na

UZIMAJUCI NA ZNANJE da je
stvarni razvoj, posebno povecana
briga za  zaStitu  okolisa,  pokazao
potrebnim  ponovno  razmatranje  me-
dunarodnih ~ pravila  trenutno sadrza-
nih  u  Konvenciji za  izjednaCenje
nekih pravila o pruzanju pomoéi i

spasavanju  na  moru,
Bruxellesu, 23. rujna 1910,

sainjenu U

SVJESNI  znacCajnog  doprinosa  ko-
ji  efikasne 1  pravovremene  akcije
spasavanja mogu imati za  sigumost

brodova 1 drugu imovinu u opasno'
sti, te za zaStitu okoliSa,

UVJERENE u potrebu  osiguranja
odgovaraju¢ih  podsticaja  onima  ko-
ji  poduzimaju operacije spasavanja
brodova 1 druge imovine u  opasno
sti,

DOGOVORILE SU SE kako slije-
di:

*  Prijevod je napravljen prema do-
kumentu LEG/CONF. 7/27 od 2. svib-
nja 1989.



Chapter I — General provisions
Article 1

Definitions

For the purpose of this Conven-
tion:

(a) Salvage operation means any
act or activity undertaken to assist
a vessel or any other property in
danger in navigable waters or in
any other waters whatsoever.

(b) Vessel means any ship or craft,
or any structure capable of naviga-
tion.

(c) Property means any property
not permanently and intentionally
attached to the shoreline and inclu-
des freight at risk.

(d) Damage to the environinent

means substantial physical damage
to human health or to marine life
or resources in coastal or inland
waters or areas adjacent  thereto,
caused by  pollution, contamination,
fire, explosion or similar major in-
cidents.

(e) Payment means any reward,
remuneration  or  compensation  due
under this Convention.

(f) Organization means the Inter-
rational Maritime Organization.

(g) Secretary-General means the
Secretary-General  of  the  Organiza-
tion.

Article 2

Application of the Conventioni

This Convention shall applv  whec-
never  judicial or  arbitral  procee-
dings relating to matters dealt with
in this Comention are brought in
a State Party.

GLAVA I. — OPCE ODREDBE
Clan 1.

Definicije
Za potrebe ove Konvencije:

a) Operacija spaSavanja — znali
svaki ¢in ili aktivnost poduzetu ra-
di pomoéi brodu ili bilo kojoj dru-
goj 1imovini u opasnosti na plovnim
putovima ili u bilo kojim drugim
vodama.

b) Brod — oznaCuje svaki brod,
plovilo ili napravu prikladnu za plo-
vidbu.

c¢) Imovina — oznaCuje svaku imo-
vinu koja nije trajno 1  namjerno

pricvrs¢ena za  obalu, te  ukljucuje
osiguranu vozarinu.

d) Steta okoliSu — oznaCuje zna-
tno fizicko ostecenje Ijudskoga

zdravlja, morskoga zZivota ili  bogat-

stva u  priobalnim ili  unutra$njim
vodama ili podru¢jima koja s nji-
ma granice, prouzrocena zagade-
njem, kontaminacijom, poZarom,

eksplozijom ili sliénim tezim nezgo-
dama.

e) Plaéanje — oznaCuje svaku na-
gradu, isplatu ili naknadu obvezat-
nu prema ovoj Konvenciji.

f) Organizacija — oznacuje Medu-
narodnu pomorsku organizaciju.

g) Glavni tajnik — oznacuje glav-
noga tajnika Organizacije.

Clan 2.

Podrucje primjene

Ova se Konvencija primjenjuje
uvijek kada se sudski ili arbitrazni
postupak, koji se odnosi na predmet
ove Konvencije, vodi u drzavi stranki.



Article 3

Platforms and drilling units

This  Convention shall not apply
to fixed or floating platforms or to
mobile  offshore  drilling wunits whe:i
such platforms or wunits are on lo-
cation engaged in the exploration,
exploitation  or  production of  sea-
-bed mineral resources.

Aiticle 4
State-owned vessels

1 Without prejudice to article 5,
this Convention shall not apply to
vvarships or other non-commercial
vessels owned or operated by a Sta-
te and entitled, at the time of sal-
vage operations, to sovereign immu-
nity under generally recognized
principles of international lavv  un-
less that State decides othenvise.

2 Where a State Party decides to
apply the Convention to its war-
ships or other vessels described in
paragraph 1, it shall notify the Se-
cretary-General thereof specifying
the terms and conditions of such
application.

Article 5
Salvage operations controlled by
public authorities

1 This Convention shall not affect
any provisions of national law or
any international convention rela-
ting to salvage operations by or un-
der the control of public authori-
ties.

2 Nevertheless, salvors carrying
out such  salvage  operations  shall
be entitled to avail themselves of
the rights and remedies provided

Clan 3.
Platforme i oprenaa za busenje

Ova se Konvencija ne primjenjuje
na pricvrs¢ene ili  plutajuée  platfor-
me, niti na pokretnu od obale uda-
jenu opremu za busenje kad su ta-
kve platforme ili oprema postavlje-
ne za istrazivanje, iskoriStavanje ili
proizvodnju podmorskih mineralnih
bogatstava.

Clan 4.
Brodovi u vlasniStvu drzave

1. Bez utjecaja na clan 5. ova se
Konvencija nece primjenjivati na
ratne  brodove, niti druge  brodove
za  neprivredne  svrhe u  vlasniStvu
drzave ili  pod njezinom  upravom,
koji su u vrijeme operacija spaSa-
vanja bili ovlasteni na suvereni imu-
nitet prema opée prihvaéenim nace-
lima medunarodnog prava, osim ako
ta drzava odluci drukc¢ije.

2. Kada drzava stranka odlu¢i pri-
mijeniti  Konvenciju na svoje ratne
brodove ili druge brodove navedene
u stavku 1. ona ¢e o tom obavijestiti
Glavnoga tajnika utvrdivanjem ro-
kova i uvjeta takve primjene.

Clan 5.

Operacije spasavanja pod nadzorom

javne vlasti

1. Ova Konvencija nema utjecaja
na odredbe nacionalnoga prava ili
medunarodne konvencije koje se od-
nose na  operacije spasavanja  koje
obavljaju ili su pod nadzorom javne
vlasti.

2. Medutim, spasioci koji  obav-
Ljaju takve operacije spasavanja  bit
¢e ovlaSteni da se koriste pravima i
pravnim sredstvima predvidenim u



for in this Convention in respect of
salvage operations.

3 The extent to which a public
authority under a duty to perform
salvage operations may avail itself
of the rights and remedies provided
for in this Convention shall be de-
termined by the law of the State
where such authority is situated.

Article 6
Salvage contracts

1 This Convention shall apply to
any salvage operations save to the
extent that a  contract  othervvise
provides expressly or by implication

2 The master shall have the au-
thority to  conclude  contracts  for
salvage operations on behalf of the
owner of the vessel. The master or
the ovvner of the wvessel shall have
the authority to conclude such con-
tracts on behalf of the ovvner of
the property on board the vessel.

3 Nothing in this article shall af-
fect the application of article 7 nor
duties to prevent or minimize da-
mage to the environment.

Article 7
Annulment and modification of
contracts
A contract or any terms thereof
may be annulled or modified if:

(a) the contract has been entered
into under undue influence or the
influence of danger and its terms
are inequitable; or

(b) the payment wunder the con-
tract is in an excessive degree too
large or too small for the services
actually rendered.

ovoj Konvenciji za operacije spa-
Savanja.

3. Mjera do koje se moze, javna
vlast duzna da obavlja operacije spa-
Savanja, koristiti pravima 1 pravnim
sredstvima predvidenim u ovoj Kon-
venciji odredit ¢e se pravom drzave
u kojoj se takva vlast nalazi.

Clan 6.
Ugovor o spaSavanju

I. Ova se Konvencija primjenjuje

na sve operacije  spasavanja, osim
ako se ugovorom izri¢ito  drukdije
ne odredi ili ne podrazumijeva.

2. Zapovjednik 1ima pravo zaklju-

Civati ugovore o spaSavanju u ime
vlasnika  broda. Zapovjednik ili  vla-
snik  broda imaju  pravo  zakljuciti
takve ugovore u ime vlasnika imo-
vine na brodu.

3. Nista u ovom c¢lanu ne utjeCe
na primjenu c¢lana 7, niti na obveze
spreCavanja  ili smanjenja  Stete  oko-
lisu.

Clan 7.
Ponistenje i izmjena ugovora

Ugovor ili bilo koji uvjet iz ugo-
vora mogu biti poniSteni ili izmije-
njeni ako je:

a) ugovor zaklju¢en pod nedozvo-
Ijenim utjecajem, ili pod utjecajem
opasnosti pa su njegovi uvjeti ne-
pravicni; ili

b) pladanje prema ugovoru previ-
soko ili prenisko za stvamo pruze-
ne usluge.



Chapter II — Performance of
salvage operations

Article 8
Duties of the salvor and of the
owner and master

1 The salvor shall owe a duty to
the owner of the wvessel or other
property in danger:

(a) to carry out the salvage opera'
tions vvith due care;

(b) in performing the duty speci-
fied in  subparagraph (a), to ex-
ercise due care to  prevent  or

minimize damage to the environ-
ment;

(c) whenever circumstances  reaso-
nably require, to seek assistan-

ce from other salvors; and

(d) to accept the intervention of
other salvors when reasonably
requested to do so by the ow-
ner or master of the vessel or
other property in danger; pro-
vided  however  that  the amount
of his revvard shall not be pre-
judiced should it be found that
such a request was unreasona-
ble.

2 The owner and master of the
vessel or the ovvner of other proper-
ty in danger shall owe a duty to
the salvor:

(a) to co-operate fully vvith him du-
ring the course of the salvage
operations;

(b) in so doing, to exercise due ca-
re to prevent or minimize da-
rmage to the environment; and

(¢c) when the wvessel or other pro-
perty has been brought to apla-
ce of  safety, to accept  redeli-
very vvhen reasonably requested
by the salvor to do so.

DIO II. — OBAVLJANJE
OPERACIJA SPASAVANJA

Clan 8.
Duznosti spasioca, vlasnika i
zapovjednika

1. Spasilac je duzan prema vlasni-
ku broda ili druge imovine u opas-
nosti da:

a) izvrSava operacije spasavanja s
duznom paznjom;

b) prilikom obavljanja duZnosti
navedene u tocki (a), vodi duznu
brigu radi spreCavanja ili  smanjenja
Stete okolisu;

c) uvijek kad to okolnosti razum-
no zahtijevaju, trazi pomo¢ od dru-
gih spasilaca; i

d) prihvati intervenciju drugih
spasilaca kad je razumno zamoljen
da to wucini od vlasnika ili zapovjed-
nika broda ili druge imovine u opas-
nosti, uz wuvjet da visina njegove na-
grade ne bude prejudicirana ako se
naknadno takav zahtjev pokazao kao
nerazuman.

2. Vlasnik 1 zapovjednik broda ili
vlasnik  druge imovine u  opasnosti
duZzni su prema spasiocu:

a) u potpunosti suradivati s njim
tijekom operacija spaSavanja;

b) pri tom voditi duznu brigu ra-
di  sprecavanja ili  smanjenja  Stete
okolisu; 1

c¢) nakon S§to je brod ili druga i-
movina u opasnosti dovedena na si-
gurno mjesto, prihvatiti njihovu pre-
daju kada to spasilac razumno za-
trazi.



Article 9
Rights of coastal States

Nothing in this Convention shall
affect the right of the coastal State
concerned to take measures in ac-
cordance  with  generally  recognized
principles  of international law  to
protect its coastline or related in-
terests from pollution or the threat
of pollution followmg upon a mari-
time casualty or acts relating to
such a casualty which may reaso-
nably be expected to result in ma-
jor harmful consequences, inclu-
ding the right of a coastal State to
give directions in relation to salva-
ge operations.

Article 10

Duty to render assistance

1 Every master is bound, so far
as he can do so wvvithout serious
danger to his vessel and persons
thereon, to render assistance to any
person in danger of being lost at
sea.

2 The States Parties shall adopt
the measures necessary to  enforce
the duty set out in paragraph 1.

3 The owner of the vessel shall
incur no liability for a breach of the
duty of the master under paragraph
1.

Article 11

Co-operation

A State Party shall, whenever re-
gulating or deciding upon  matters
relating to salvage operations such
as admittance to ports of vessels
in distress or the provision of fa-
cilities to salvors, take into acco-
unt the need for co-operation bet-
ween  salvors, other interested par-
ties and public authorities in or-
der to ensure the efficient and suc-

Clan 9.
Prava obalne drzave

Nista u ovoj Konvenciji neée utje-
cati na pravo obalne drzave u podu-
zimanju mjera u skladu s opée pri-
hvaé¢enim nacelima medunarodnog
prava, radi zaStite njezine obale ili
interesa u vezi s mnjom od zagadenja
ili  prijetnje  zagadenjem uslijed po-
morske nezgode ili c¢ina koji su u
vezi s takvom nezgodom, i od koje
se moze opravdano ocekivati = vece
Stetne posljedice, ukljucujuci pravo
obalne drzave da daje wupute glede
operacija spasavanja.

Clan 10.
Duznost pruZanja pomo¢i
1. Svaki je =zapovjednik obvezan,

ukoliko je moguée bez ozbiljne opas-
nosti za svoj brod 1 osobe na nje-
mu, pruziti pomo¢ svakoj osobi koja
je u opasnosti da bude izgubljena
na moru.

2. Drzava stranka ¢e donijeti mje-
re neophodne za  izvrSenje  obveze
navedene u stavku 1.

3. Vlasnik broda neée biti odgo-

voran za krSenje obveza  zapovjed-
nika iz stavka 1.

Clan 11.

Suradnja

Drzava stranka ¢e, kod ili propi-
sivanja  ili  odlu¢ivanja o  pitanjima
vezanim za operacije spaSavanja,
kao $§to je pi-istup u luke brodova
u nevolji ili davanju pogodnosti spa-
siocima, voditi ratuna o potrebi su-
radnje medu spasiocima, drugim
zainteresiranim  strankama i javnirn
vlastima ~u  svrhu  djelotvornoga i
uspjeSnoga obavljanja operacija



cessful performance of salvage ope-
rations for the purpose of saving
life or property in danger as well
as preventing damage to the envi-
ronment in general.

Chapter III — Rights of salvors
Article 12

Conditions for reward

1 Salvage operations v/hich have
had a wuseful result give right to a
reward.

2  Except as otherwise provided,
no payment is due under this Con-
vention if the  salvage  operations
have had no useful result.

3 This chapter shall apply, not-
withstanding  that the salved vessel
and the vessel wundertaking the sal-
vage operations belong to the same
ovvner.

Article 13

Criteria for ffadng the reward

1 The reward shall be fixed with
a view to encouraging salvage ope-
rations, taking into account the fol-
lowing  criteria ~ without regard to
the order in vvhich they are pre-
sented below:

(a) the salved value of the vessel
and other property;

(b) the skill and efforts of the sal-
vors in preventing or minimizing
damage to the environment;

(¢) the measure of success obtained
by the salvor;

(d) the nature and degree of the
danger;

(e) the skill and efforts of the sal-
vors in salving the vessel, ot-
her property and life;

)

spasavanja, radi spasavanja Zivota
ili imovine u opasnosti, kao 1 opce-
nitog sprecavanja Stete okolisu.

DIO III. — PRAVA SPASILACA
Clan 12.
Uvjeti za dobivanje nagrade

1.  Operacije spaSavanja  koje su
imale uspjeSan ishod daju pravo na
nagradu.

2. Nema obveze na placanje po
ovoj Konvenciji u slu¢aju  neuspje-
log spaSavanja, osim ako je druk-
¢ije predvideno.

3. Ovaj se dio primjenjuje 1 on-
da kad spaSeni brod i brod koji
obavlja  operacije spasavanja  pripa-
daju istom vlasniku.

Clan 13.
Kriteriji za utvrdivanje nagrade

1. Nagrada se utvrduje radi po-
ticanja operacija spasavanja, vode-
¢i  racuna o  slijede¢im  kriterijima,
neovisno o redoslijedu kojim su do-
Ije navedeni:

a) vrijednost spasenog broda i
druge imovine;

b) vjeStina 1 napor spasilaca u
spreCavanju ili umanjenju Stete  oko-
liSu;
c).opsjeg postignutoga uspjeha spasioca

d). priroda i stupanj opasnosti
e). vjestina i napori spasavatelja u spasavanju

broda druge imeovine i Zivota.



(f) the time wused and expenses and
losses incurred by the salvors;

(g) the risk of liability and other
risks run by the salvors or their
equipment;

(h) the promptness of the services
rendered;

(i) the availability and wuse of ves-
sels or other equipment inten-
ded for salvage operations;

(G) the state of readiness and effi-
ciency of the salvor's equipment
and the value thereof.

2 Payment of a revvard fixed ac-
cording to paragraph 1 shall be ma-
de by all of thc wvessel and other
property  interests in  proportion  to
their  respective  salved values. Ho-
wever, a State Party may in its na-
tional law  provide that the pay-
ment of a revvard has to be made
by one of these interests, subject
to a right of recourse of this inte-
rest against the other interests for
their  respective  shares.  Nothing in
this article shall prevent any right
of defence.

3 The revvards, exclusive of any
interest and recoverablc legal costs
that may be payable thereon, shall
not exceed the salved wvalue of the
vcessel and other property.

Article 14

Special compensation

1 IC the salvor has carried out
salvage operations in respect of a
vessel which by itself or its cargo
threatened  damage to the environ-
ment and has failed to earn a re-
ward under article 13 at least equ-
ivalent to the special compensation
assessable in  accordance  with  this
article, he shall be entitled to spe-

f) utroseno vrijeme, troskovi i gu-
bici spasilaca;

g) rizik odgovornosti 1  drugi rti-
zici kojima su bili izlozeni spasioci
ili njihova oprema,;

h) brzina kojom je wusluga pruze-
na;

1) raspolozivost 1 upotreba brodo-

va ili  druge opreme  namijenjene
operacijama spasavanja;
1) stanje spremnosti, sposobnosti

i vrijednost opreme spasioca.

2.  Placanje = nagrade utvrdene u
smislu stavka 1. bit ¢e izvrSeno na
teret svakog broda 1 vlasnika druge
imovine srazmjerno dijelu spasene
vrijednosti. Medutim, drzava stran-
ka moze u svom nacionalnom zako-
nodavstvu  odrediti da  isplatu  na-
grade izvr$i jedna od  zainteresira-
nih strana, s pravom na regres pre-
ma ostalima, razmjerno njihovim
udjelima. Ovaj ¢lan ne spreCava niti
jedno pravo na obranu.

3. Nagrade, ne racunaju¢i kama-
te 1 troskove pravnog postupka koji
mogu biti dosudeni, neée Dbiti veée
od  vrijednosti spaSenoga  broda i
druge imovine.

Clan 14.
Posebna naknada

1. Kad je spasilac izvr§io opera-
cije spaSavanja, s obzirom na brod
koji je sam ili teret na njemu pri-
jetio Stetom za okoli§, ali nije pre-
ma ¢lanu 13. ostvario nagradu ba-
rem u visini posebne naknade pro-
cjenjive. u skladu s ovim ¢lanom,
imat ¢e pravo na posebnu naknadu
od vlasnika toga broda u visini tro-



cial compensation from the owner
of that wvessel equivalent to his ex-
penses as herein defined.

2 If, in the circuinstances set out
in paragraph 1, the salvor by his

salvage operations has prevented or
minimized damage to the environ-
ment, the special compensation pa-

yable by the owner to the salvor
under paragraph 1 may be increa-
sed up to a maximum of 30 % of
the expenses incurred by the sal-
vor. Hovvever, the tribunal, if it
deems it fair and just to do so and
bearing in mind the relevant crite-
ria set out in article 13, paragraph
I, may increase such special com-
pensation further, but in no event
shall the total increase be  more
than 100 % of the expenses incur-
red by the salvor.

3 Salvor's expenses for the pur-
pose of paragraphs 1 and 2 rneans
the out-of-pocket expenses reaso-
nably incurred by the salvor in the
salvage operation and a fair rate
for equipment and personnel actual-
ly and reasonably wused in the sal-
vage operation, taking into conside-
ration the criteria set out in article
13, paragraph 1 (h), (i) and (j).

4 The total special compensation
under this article shall be paid only
if and to the extent that such com-
pensation is  greater than any re-
ward recoverable by the salvor un-
der article 13.

5 If the salvor has been negiigent
and has thereby failed to prevent
or minimize damage to the environ-
ment, he may be deprived of the
vvhole or part of any special com-
pensation due under this article.

6 Nothing in this article shall af-
fect any right of recourse on the
part of the owner of the vessel.

Skova kako su u ovom ¢lanu odre-
deni.

2. Ako spasilac, uz uvjete navede-
ne u stavku 1. svojim operacijama
spasavanja  sprije¢i ili  smanji  Stetu
okoliSu, posebna naknada koju vlas-
nik 1ima platiti spasiocu prema stav-
ku 1., moze se povecati do najvise

30% od troSkova koje je spasilac
imao. Medutim, sud, ukoliko smatra
pravednim i opravdanim, a imajuci
na umu bitne kriterije navedene u

C¢lanu 13. stavku 1., moze povecati
posebnu naknadu 1 preko toga izno-
sa, s tim da ukupno poveéanje ni
u kojem sluaju ne moze biti vece
od 100 % troskova koje je imao spa-
silac.

3. »Troskovi spasioca« u  smislu

stavka 1. 1 2. oznaCuju gotovinske
troSkove  koje je  spasilac  razumno
imao tijekom operacija spasavanja

1 pravicni dio za opremu 1 osoblje
stvarno 1 razumno KkoriStenje u  ope-
raciji ~ spaSavanja, uzimajuéi u  ob-
zir  kriterije  navedene u Clanu  13.
stavak 1. tocka (h), (i) 1 (j).

4. Ukupna posebna naknada pre-
ma ovom clanu bit ¢e plaéena samo
ako je, 1 u opsegu u kojoj je takva
posebna naknada veéa od bilo koje
nagrade koju bi spasilac mogao do-
biti po ¢lanu 13.

5. Ako spasilac  wuslijed nemara
propusti  sprijeCiti  ili  umanjiti  Ste-
tu okoliSu, moze biti liSen posebne
naknade  koja mu  pripada  prema
ovom ¢lanu dijelom ili u cijelosti.

6. Nista u ovom clanu neée utje-
cati na regresno pravo vlasnika bro-
da.



Article 15

Apportionment betvveen salvors

1 The apportionment of a reward
under article 13  between  salvors
shall be made on the basis of the
criteria contained in that article.

2 The apportionment between the
owner, master and other persons
in the service of each salving ves-
sel shall be determined by the law
of the flag of that wvessel. If the
salvage has not been carried out
from a vessel, the apportionment
shall be determined by the Ilaw go-
verning the contract betvveen  the
salvor and his servants.

Article 16
Salvage of persons

1 No remuneration is due from
persons whose lives are saved, but
nothing in this article shall affect
the provisions of national law on
this subject.

2 A salvor of human life, who has
taken part in the services rendered
on the occasion of the accident gi-
ving rise to salvage, is entitled to
a fair share of the payment awar-
ded to the salvor for salving the
vessel or other property or preven-
ting or minimizing damage to the
environment.

Article 17

Services rendered nnder existing
contracts

No payment is due under the pro-
visions of this Convention unless
the services rendered exceed what
can be reasonably considered as
due performance of a contract en-
tered into before the danger arose.

¢lan 15.
Raspodjela medu spasioctma

1. Raspodjela
¢lana  13.  izmedu
izvrSena na  osnovi
nih u tom ¢lanu.

2. Raspodjela izmedu vlasnika, za-
povjednika i drugih osoba u sluzbi
svakog broda spasioca odreduje se
pravom drzave zastave toga  broda.
Ako spasavanje  nije  obavljeno S
broda, raspodjela ¢e  biti  izvrSena
prema pravu mjerodavnom za  ugo-
vor izmedu spasioca i njegovih
sluzbenika.

nagrade u  smislu
spasilaca  bit e
kriterija  navede-

¢lan 16.
Spasavanje osoba
I. Osobe ¢iji su zivoti spaSeni ne
duguju  nikakvu  nagradu, ali  niSta

u ovom Clanu nece utjecati na od-
redbe nacionalnoga prava o tomu.

2. Spasilac  Ijudskog  zivota, koji
je sudjelovao u pruzanju usluga pri-
likom nezgode koja je bila uzrok

spaSavanja, 1ima pravo na pravican
udjel u nagradi datoj spasiocu za
spasavanje broda ili druge imovine,

ili za spreCavanje 1ili smanjenje Ste-
te okoliSu.

¢lan 17.

Usluge pruZene prema osnovi

postojecih ugovora
Ne postoji obveza  pladanja  pre-
ma odredbama ove Konvencije,
osim ako  pruzene usluge prelaze
ono S$to bi se razumno rnoglo sma-
trati duznim ispunjenjem ugovora
zaklju¢enim prije nego li je opas-
nost nastala.



Article 18
The effect of salvor's misconduct

A salvor may be deprived of the
whole or part of the payment due
under this Convention to the extent
that the  salvage  operations  have
become necessary or more difficult
because of fault or mneglect on his
part or if the salvor has been guilty
of fraud or other dishonest conduct.

Article 19
Prohibition of salvage operations

Services rendered  notvvithstan-
ding the express and  reasonable
prohibition of the owner or master
of the wvessel or the owner of any
other property in danger which is
not and has not been on board the
vessel shall not give rise to pay-
ment under this Convention.

Chapter IV — Claims and actions

Article 20
Marithne lien

1 Nothing in this Convention shall
affect the salvor's maritime lien un-
der any international conventionor
national law.

2 The salvor may not enforce his
maritime  lien when  satisfactory  se-
curity for his claim, including in-
terest and costs, has been duly ten-
dered or provided.

Article 21

Duty to provide security

1 Upon the request of the salvor
a person liable for a payment due
under this Convention shall  provi-
de satisfactory security for the
claim, including interest and  costs
of the salvor.

Clan 18.
Posljedica nedozvoljenog ponasanja
spasilaca
Spasilac moze biti liSen u cijelo-
sti ili dijelom isplate na koju ima
pravo prema ovoj Konvenciji  ako
su operacije spaSavanja  postale nu-
zne 1ili otezane zbog njegova propu-
sta ili nemara, ili ako je spasilac
bio kriv za prijevaru ili drugo ne-
¢asno ponasanje.

Clan 19.
Zabrana na  operacije  spasavanja
Usluge pruzene usprkos izricitoj

i razumnoj zabrani vlasnika ili za-
povjednika broda, ili vlasnika bilo
koje druge imovine u opasnosti ko-
ja niti jest, niti je bila na brodu
ne daje osnova za pladanje prema
odredbama ove Konvencije.

DIO IV. — POTRAZIVANIJA 1
TUZBE

Clan 20.
Pomorski privilegij

1. Nista u ovoj Konvenciji nece
utjecati na  pomorski privilegij  spa-
sioca prema bilo kojoj medunarod-
noj konvenciji ili nacionalnom pra-
vu.

2. Spasilac ne moZe osnaziti svoj
pomorski privilegij ako je za nje-
govo potrazivanje, uklju¢ujuci ka-
mate 1 troSkove, ponudeno ili osi-

gurano zadovoljavajuce jamstvo.
¢lan 21.

DuzZnost pruZanja jamstva

1. Na zahtjev spasioca, osoba ob-
vezatna na placanje predvideno pre-
ma ovoj Konvenciji, rnora dati za-
dovoljavajuée  jamstvo za  potraziva-
nje  spasioca  ukljuuju¢i  kamate i
troskove.



2 Without prejudice to paragraph
1, the owner of the salved vessel
shall use his best endeavours to en-
sure that the owners of the cargo
provide satisfactory security for the
claims against them including inte-
rest and costs before the cargo is
released.

3 The salved wvessel and other
property shall not, without the con-
sent of the salvor, be removed from
the port or place at which they
first arrive after the completion of
the salvage  operations until  satis-
factory  security has been put up
for the salvor's claim against the
relevant vessel or property.

Article 22
Interim payment

1 The tribunal having jurisdiction
over the claim of the salvor may,
by interim decision, order that the
salvor shall be paid on account such
amount as seems fair and just, and
on such terms inclu'ding terms as
to  security = where  appropriate, as
may be fair and just according to
the circumstances of the case.

2 In the event of an interim pay-
ment under this article the securi-
ty provided under article 21 shall
be reduced accordingly.

Article 23

Limitation of actions

1 Any action relating to payment
under this Convention shall be time-
-barred if judicial or arbitral pro-
ceedings have not been instituted
within a period of two years. The
limitation period commences on
the day on vvhich the salvage ope-
rations are terminated.

2. Vlasnik  spasenoga broda  mo-
ra, ne utjeCyju¢i na stavak 1., ulo-
Ziti sve svoje napore u  osiguranju
da  vlasnici tereta daju  zadovoljava-
juce jamstvo njihovim tuziteljima
uklju¢ujuéi  kamate 1  troskove, pri-
je oslobodenja tereta.

3. SpaSeni brod i druga imovina
ne¢e biti uklonjeni iz luke ili mje-
sta gdje prvo dospije nakon zavr-
Setka  operacije = spaSavanja  bez  su-

glasnosti  spasioca, sve dok se ne
dobije zadovoljavajuce jamstvo za
potrazivanje spasioca prema odnos-

nom brodu ili imovini.

Clan 22.
Privremeno pla¢anje
1. Sud nadlezan za  potrazivanje
spasioca moze privremenom odlu-
kom naloziti da se spasiocu plati

odredeni iznos koji se Cini  pravic-
nim 1 opravdanim 1 pod takvim uv-
jetima koji bi, s obzirom na okol-
nosti  slucaja, bili pravicni 1 oprav-
dani, ukljuéujuéi pri tomu 1 uvjete
jamstva, gdje je ono primjenjivo.

2. U slucaju
prema  ovom  cClanu,
prema Clanu 21. bit ¢e
me umanjeno.

privremenog  placanja
jamstvo dato
shodno to-

Clanak  23.

Zastara

1. Pravo na tuzbu koja se odnosi

na bilo koje placanje prema ovoj
Konvenciji zastarijeva ako sudski
ili  arbitrazni  postupak  nije  pokre-

nut u roku od dvije godine. Zastar-
ni rok pocinje te¢i od dana kada
su operacije spaSavanja zavrsene.



Article 24
INTERESTS

The right of the salvor to interest on any
payment due under this Convention shall be
determined according to the law of the State
in which the tribunal seized of the case is
situated.

Article 25
STATE-OWNED CARGOES

Unless the State owner consents, no
provision of this Convention shall be used as
a basis for the seizure, arrest or detention by
any legal process of, nor for any proceedings
in rem against, non-commercial cargoes
owned by a State and entitled, at the time of
the salvage operations, to sovereign immunity
under generally recognized principles of
International law.

Article 26
HUMANITARIAN CARGOES

No provision of this Convention shall be
used as a basis for the seizure, arrest or
detention of humanitarian cargoes donated by
a State, if such State has agreed to pay for
salvage services rendered in respect of such
humanitarian cargoes.

Article 27

PUBLICATION OF
AWARDS

ARBITRAL

States Parties shall encourage, as far as
possible and with the consent of the parties,
the publication of arbitral States Parties shall
encourage, as far as possible and with the
consent of the parties, the publication of
arbitral awards made in salvage cases.

OSTALO ISPUSTENO

Clanak 24.
KAMATA

Pravo spaSavatelja na kamatu za sve isplate
koje mu pripadaju po ovoj Konvenciji, odredit
¢e se u skladu s jravom one drzave u KOJOJ
se nalazi sudiste koje o slucaju raspravlja.

Clanak?25.
TERETI U VLASNISTVU DRZAVE

Nijedna odredba ove Konvencije, osim
ako se drzava s tim suglasi, nece se uzeti kao
osnova za zapljenu, uzapcéenje ili zadrzavanje
u pravnom postupku in rem protiv
nekomercijalnih tereta koji su u vlasnistvu
drzave i koji su po opée priznatim nacelima
medunarodnog prava bili u vrijeme operacija
spasavanja ovlasteni na drzavni imunitet.

Clanak 26.
HUMANITARNI TERETI

Nijedna odredba ove Konvencije neée se
uzeti kao osnova za zapljenu, uzapcenje ili
zadrzavanje humanitarnih tereta kojeje neka
drzava darovala, ako se ta drzava suglasila da
plati za pruzene usluge spaSavanja u odnosu
na takve humanitarne terete.

Clanak 27.
OBJAVLIJIVANJE ARBITRAZNIH
ODLUKA

Drzava ugovornica ¢e poticati, koliko god
je to moguce te uz suglasnost stranaka,
objavljivanje arbitraznih odluka, donijetih u
sluc¢ajevima spasavanja.

U ovom primjerku ova stra-
nica je tamo 229. 2Zbog toga
ovdje na CD ¢e slijedeéa
stranica biti 230. uslijed cega
mogu nastati nesporazumi.
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MEDUNARODNA KONVENCIJA ZA I1ZJEDNACENJE
NEKIH PRAVILA 0 PRUZANJU POMOCI | 0 SPASAVANJU
NA MORU

Bruxelles 23. rujna 1910.

Clan 1

Pruzanje pomoc¢i 1 spasSavanje pomorskih Dbrodova u
opasnosti, stvari koje se nalaze na njima, vozarine i
prevoznine, kao 1 usluge takve naravi ukazane uzajamno
izmedu pomorskih brodova 1 brodova unutrasSnje plovidbe,
podlijeZzu sljede¢im odredbama, pri cZdemu se ne pravi
nikakva razlika izmedu ove dvije vrste usluga niti se
vodi rac¢una o tome u kojim su se vodama usluge pruzile.

Clan 2.
Svako pruzanje pomoc¢i 1li spasavanje koje je imalo
koristan ishod daje pravo na pravicénu nagradu.

Nikakva nagrada se ne duguje ako su ukazane usluge
ostale bez korisnog rezultata.

Iznos koji se ima platiti kao nagrada ne mozZze nikad
prijec¢i vrijednost spad3enih stvari.

Clan 3.

Nikakvo pravo na nagradu ne pripada osobama koje su
sudjelovale u operacijama pruzanja pomodéi protiv izricite
i razumne =zabrane od strane broda kojemu Jje pruZena
pomocé.

Clan 4.

Teglja¢ 1ma pravo na nagradu samo onda ako Je,
pomazuc¢i 1ili spasavajuéi brod koji tegli, ili njegov
teret, pruzio izvanredne usluge koje se ne mogu smatrati
izvrSenjem ugovora o tegljenju.

Clan 5.

Nagrada se duguje 1 u slucaju kada Jje pruzanje pomoci
ili spasavanje 1izvrSeno izmedu brodova koji pripadaju
istome vlasniku.

Clan 6.

Visina nagrade utvrduje se ugovorom izmedu stranaka,
a ako nema ugovora, odlukom suda.

Na isti nac¢in utvrduje se omjer u kojem ta nagrada
treba da bude podijeljena izmedu spasilaca.

Raspodjela nagrade izmedu brodovlasnika, =zapovjednika
broda i drugih osoba koje su u sluzZbi svakog broda
spasioca utvrdit ¢e se prema drzavno] pripadnosti broda.
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Clan 7.

Svaki ugovor o pruzanju pomoc¢i 1 spaSavanju zakljucen
u casu opanosti 1 pod njenim utjecajem moze sud na
zahtjev Jjedne stranke ponidtiti ili iziTiijeniti ako
smatra da ugovoreni uvjeti nisu bili pravicni.

U svim slucCajevima kada se dokazZze da Jje pristanak
jedne ugovorne strane iznuden prijevarom 1li namjernim
prikrivanjem <¢injenica 1li da Jje nagrada u odnosu na
ukazanu uslugu pretjerano visoka, odnosno niska, sud
moze takav sporazum ponidtiti ili izmijeniti na =zahtjev
zalnteresirane stranke.

Clan 8.

Sud utvrduje nagradu prema okolnostima svakog
pojedinog slucaja uzimajuci pri tome za osnovu:

a) na prvome mjestu — postignuti wuspjeh, trud 1
zasluge spasilaca, opasnost u kojoj su se nalazili kako
spaSavani brod, putnici, posada 1 teret na tom brodu,
tako 1 spasioci, odnosno brod spasilac, upotrijebljeno
vrijeme, ucinjene trosSkove i pretrpljene gubitke, rizik
odgovornosti 1 svaki drugi rizik Sto su ga imali
spasioci, te vrijednost sredstava koji su riziku
izlozili, uzimajué¢i pri tome u obzir i specijalnu opremu
za ovu svrhu (ako je takve bilo) broda koji je spaSavao;

b) na drugome mjestu — vrijednost spasSene imovine.
Iste odredbe primijenit ¢e se i pri raspodjeli kojii
predvida stav 2., Clana 6.

Sud moZe smanjiti i1li u potpunosti oduzeti pravo na
nagradu ako wustanovi da su spasioci svojorn krivnjom
izazvali potrebu spaSavanja ili pruZanja pomoc¢i ili da su
izvrsili kradu, utaju ili neku drugu prijevarnu radnju.

Clan 9.

Osobe kojima Jje spaden zivot ne duguju nikakvu
nagradu, ali se time ne dira u odredbe nacionalnih zakona
o tom predmetu.

Spasiocima 1judskih Zivota koji su sudjelovali u
pruzanju usluga u nezgodi 3to Jje izazvala potrebu
pruzanja pomoc¢i ili spasSavanja pripada pravican dio
nagrade priznate spasiocinia broda, njegova tereta 1ili
njihovih uzgrednosti.

Clan 10.
Tuzba za isplatu nagrade =zastaruje za dvije godine

racunaju¢i od dana zavrsSetka operacije spaSavanja ili
pruzanja pomoci.

Razlozi =za obustavu 1 prekid zastare prosuduju se
prema pravu suda kojemu je podnesena tuzba.

Visoke strane ugovornice pridrZavaju pravo da svojim
zakonodavstvima predvide mogué¢nost produZenja spomenutog
zastarnog roka u slucaju kad nije bilo moguée zaustaviti
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brod kojemu su ukazane usluge pomo¢i 1ili spasSavanja u
teritorijalnirn vodama drzave u kojoj tuzitelj ima
prebivaliste ili glavno poslovno sjediste.

Clan 11.

Svaki zapovijednik broda Jje duzan, ako to moze uciniti
bez ozbiljne opasnosti za svo]j brod, posadu i putnike, da
pruzi pomo¢ svakoj, pa c¢ak i neprijateljskoj osobi koja
se nade na moru u opasnosti da bude izgubljena.

Brodovlasnik nije odgovoran zbog povredc prethodne
odredbe.

Clan 12.

Visoke strane ugovornice ¢ija zakonodavstva ne
predvidaju kaznu za povredu odredbe prethodnog <¢lana,
obvezuju se da ¢e poduzeti 1ili svojim zakonodavnim
organima predloZziti poduzimanje potrebnih mjera da se
takva povreda sprijeci.

Visoke strane ugovornice obavijestit ¢e jednu drugu,
¢im to bude moguce, o =zakonima 1ili propisima koji vecé
postoje 1ili koji ¢e biti doneseni u njihovim drzZavama
radi izvr3enja prethodne odredbe.

Clan 13.

Ova konvencija ne dira u propise nacionalnih zakona
ili medunarodnih ugovora o organizaciji sluzbe za
pruzanje pomoc¢i 1 spasSavanje koju vrde vlasti 1ili tko
drugi pod njihovim nadzorom, a narocito ne dira u propise
o spasavanju ribarskog alata.

Clan 14.

Ova se konvencija ne primjenjuje na ratne brodove i
na drZavne brodove koji su iskljuc¢ivo namijenjeni javnoj
sluzbi.

Clan 15.

Odredbe ove konvencije primijenit <¢e se na sve
zainteresirane ako brod koji pruZza pomo¢ ili spadavanije,
ili brod kojemu se pruza pomo¢ 1ili spaSavanje pripada
jednoj od drZava visokih strana ugovornica, kao i u svim
drugim slucajevima predvidenim nacionalnim zakonima.

Podrazumijeva se medutim

1) da svaka drzava ugovornica moze uvjetovati
uzajamnos$céu primjenu ovih odredaba prema zainteresiranim
osobama koje pripadaju drZavi ne- ugovornici;

2) ,da se primjenjuje nacionalno zakonodavstvo, a ne
konvencija kada sve zainteresirane osobe pripadaju drzavi
pred ¢ijim se sudom vodi spor;

3) da ¢e se, ne diraju¢i u $Sire odredbe nacionalnih
zakona, c¢lan 11. primjenjivati samo izmedu brodova koji
pripadaju drzavama visokih strana ugovornica.

Konvencija 1910
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PROTOKOL 1967

PROTOKOL O IZMJENI KONVENCIJE ZA IZJEDNACENJE NEKIH
PRAVILA OPRUZANJU POMOCI 1 SPASAVANJU NA MORU PORPISANE U
BRIKELLESU 23. RUJNA 1910

BRUXELLES 27. SVIBNJA 1967

Clan 1.
Clan 14. Konvencije za izjednacdenje nekih pravila o
pruZzanju pomoci i spaSavanju na moru u Bruxellesu 23.

rujna 1910. zamjenjuje se ovim odredbama:

Odredbe ove konvencije primjenjujiu se 1 na usluge
pruzZzanja pomocli ili spasavanja koje pruza ili koje su
pruzene ratnom brodu, drZavnom brodu, brodu koji

iskoriStava drZava 1ili druga Jjavnopravna osoba 1ili je
drzava, odnosno druga javnopravna osoba narucitelj
prevoza u brodarskom ugovoru.

Tuzbe protiv drzave za usluge pruzanja pomoc¢i ili
spasSavanja pruzene ratnom brodu ili drugom brodu koji
je u c¢asu dogadaja 1ili podizanja tuZbe namijenjen
iskljuc¢ivo javnoj netrgovackoj sluzbi, mogu se podici
samo pred sudom te drzave.

Svaka visoka strana ugovornica pridrzava pravo
daodredi da 1i ¢e se i u kojoj mjeri ¢1. 11.
rimjenjivati na brodove spomenute u drugom stavu ovoga
¢lana.

O0000O00O0O0OOOOOOOOOOOOO0O

Ostalo ispusteno.

Komentar

Valja obratiti paZnju na ¢l. 1. st. 2.

RjeSenje Protokola usvaja 1 Pomorski zakonik (&1. 762.)
»0dredbe ove glave zakona primjenjuju se 1 na ratne
brodove, osim odredaba ¢l. 781 - 783.«).

Protokol 1967
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DODATNA JUDIKATURA uz Cl. 13

13.--- Poiché la Convenzione di Bruxelles del 1910,
contrariamente alla Convenzione sul salvataggio del
1989, non individua i debitori del compenso, deve
farsi ricorso alla normativa interna.

Debitore del compenso per servigi di assistenza o
salvataggio resi alla nave e al suo carico &
1l"armatore della nave nei cui confronti gli
interessati al carico sono obbligati in solido per la
parte del compenso dovuta dal carico.

L’art. 8 della Convenzione di Bruxelles, del 1910
che elenca 1 criteri in base ai quali deve essere
determinato il compenso, non stabilisce, con le
espressioni “en premier lieu” e “en second lieu”, un
ordine gerarchico relegando 11 valore delle cose
salvate a un ruolo secondario, ma indica che si debba
prima commisurare un giusto compenso
indipendentemente da tale valore e poil si tenga conto
anche di quest’ultimo.

Per il rimorchio in porto di una nave sbandata a
causa dello spostamento del carico, con 11 motore
principale e gli ausiliari in stato di totale Dblack
out, da parte di un rimorchiatore a cui se ne &
aggiunto prima un secondo e gquindi un terzo e per il
successivo pompaggio di zavorra da parte di una
bettolina, per eliminare o ridurre 1lo sbandamento,
tenendo conto del tempo impiegato (circa 88 ore per
un rimorchiatore, 12. per un secondo
rimorchiatore, assistenza saltuaria per un terzo
rimorchiatore e 8. ore per la bettolina) e del totale
successo delle operazioni e di un valore dei beni
salvati di circa 50 miliardi, deve essere
riconosciuto un compenso di un miliardo di cui il 90%
per 1l’opera prestata dai rimorchiatori e i1 10% per
quella prestata dalla bettolina.

I1 debito per compenso di assistenza o salvataggio
ha natura di debito di wvaluta in relazione al quale
peraltro deve essere riconosciuto, a norma dell’art.
1224 cod. civ. secondo comma, 1l risarcimento del
maggior danno  che, quando il creditore e un
imprenditore, pud essere riconosciuto sulla base del
prime rate, oltre agli interessi da computarsi
peraltro dalla data della pronuncia.
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I1 comandante della nave soccorsa non risponde in
proprio del pagamento del compenso di assistenza o
salvataggio.

App. Lecce, 11 marzo 1997, Egyptian Navigation Co.
c. Impresa Barretta Domenico e Giovanni S.n.c. -
“Taba”, DIRMAR 1999, 371.

0000000000000 OOOOOOO0O00

13.-——. Per il servigio consistente nel rimorchio
da parte di un rimorchiatore di una nave in disarmo
che aveva rotto gli ormeggi wurtando altra nave,
durato circa cinque ore, tenuto conto del pericolo
corso dal rimorchiatore e dal suo equipaggio e dei
danni evitati alle opere portuali deve essere
riconosciuto un compenso globale di Lire 30.600.000
di cui Lire 5.600.000 per il pericolo <corso dal
rimorchiatore, Lire 5.000.000 per il pericolo corso
dall’equipaggio e Lire 20.000.000 per i danni evitati
alle opere portuali.

Trib. Napoli, 9 maggio 1997, Rimorchiatori
Napoletani S.r.l. C. Finnavi S.r.l. - “Roberta
D”, DIRMAR 1998, 165.

O0000O00O0O0OOOOOOOOOOOOO0O

13.---1 proprietari della nave soccorsa e del suo
carico sono debitori delle quote di compenso a carico
di ciascuno, senza alcun vincolo di solidarieta.

La disciplina del codice della navigazione in tema
di assistenza e salvataggio & unitaria e quindi la
qualificazione dei servigi resi quali assistenza o
salvataggio non rileva al fine dell’accertamento del
diritto a un compenso.

La circostanza <che il soccorritore sia 1l’unica
impresa ad operare in un porto e irrilevante ai fini
dell’accertamento della natura dei servigi resi dalla
stessa.

App. Lecce, 12 gennaio 1995, Bibolini Societa di
Navigazione S.p.a. C. Impresa Fratelli Barretta

S.n.c. - “Anna Bibolini”,DIRMAR 1996, 175.

O0000O00O0O0OOOOOOOOOOOOO0O
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13.--- I soggetti obbligati al pagamento delle
indennita e del compenso di ricupero sono i
proprietari delle cose ricuperate.

Trib. Trieste, 23 ottobre 1995, SO.RI.SA. Trieste
S.r.l. c. Renato Luglio - “Mizar”, DIRMAR 1996, 7.

O0000O00O00OOOOOOOOOOOOO0O

13.---Per 1l"assistenza prestata da un
rimorchiatore, che ne assicura il riormeggio,
tenuto conto del pericolo di danneggiamento corso
dalla nave, della durata delle operazioni
(circa un’ora), dell’assenza di pericolo del
soccorritore, del valore dei beni soccorsi (circa 50
miliardi), deve riconoscersi un compenso di Lire 70
milioni.

Trib. Roma, 8 giugno 1993, Rimorchiatori TLaziali
S.r.l. c. Ferrovie dello Stato - “Garibaldi”, DIRMAR
1995, 216.

0000000000000 OOOOOOO0O00

13.-—-- Per tale servigio, durato circa 30 minuti,
deve riconoscersi, tenuto conto del
successo ottenuto, degli sforzi e dei meriti dei
rimorchiatori e di un valore complessivo dei
beni assistiti di USD 7.157.928, un compenso di lire
50.000.000.

Lodo arb., 27 ottobre 1993, Rimorchiatori

Napoletani S.M. c¢. Oceanalpha Shipping Ltd. - “Eve
Trader”,DIRMAR 1994, 849.

O0000O00O0O0OOOOOOOOOOOOO0O

13.---La remunerazione globale riconoscibile ai
soccorritori non pud superare il valore totale delle
cose salvate.

Per il disincaglio di una nave, dopo il trasbordo
di una parte del carico, con impiego di wvarie unita,
deve essere riconosciuto, in base alla Convenzione di
Bruxelles del 1910, un compenso, comprensivo delle
spese, di complessive Lire 423.850.000 tenuto conto
della durata delle operazioni (26 giorni) e del
valore dei beni soccorsi (Lire 865.000.000).

Quando e richiesto di determinare il compenso
dovuto da uno solo dei titolari dei beni salvati
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(nave, carico) 1l giudice o 1l’'arbitro deve fissare in
via virtuale la retribuzione complessiva e poil porre
a carico della parte debitrice interessata 1la
porzione su di essa gravante.

Lodo arb., 24 novembre 1993, Armamento Tripcovich
S.r.1l. c¢. Casillo Grani S.n.c. - “Patrizia”, DIRMAR
1995, 242.

O0000O00O0O0OOOOOOOOOOOOO0O

13.-Un contratto di assistenza o salvataggio,
concluso dal proprietario della nave 1in pericolo
sotto la minaccia del soccorritore di non prastere
SOCCOrso e con pattuizione di un compenso
esorbitante, e nullo.

-Per 11 soccorso prestato a uno yacht che, avendo
la sua ancora arato, €& stato sospinto dal vento e dal
mare contro la diga foranea di un porto, consistito
nel rimorchio dello yacht nell’interno del porto,
deve essere riconosciuto, tenuto conto del fatto che
lo yacht e le persone a bordo hanno corso soltanto un
modesto pericolo, <che 1l wvalore dello vyacht era
di circa USD 2.000.000 e <che 1le operazioni sono
durate circa due ©ore, oltre 11 rimborso delle
spese pari a USD 2.260,48, un compenso di USD 13.560.

Un contratto di assistenza o salvataggio, concluso
dal proprietario della nave 1in pericolo sotto 1la
minaccia del soccorritore di non prestare soccorso e
con la pattuizione di un compenso esorbitante, é
nullo.

U.S. District Court - Western District of
Washington (Seattle), 13 marzo 1992, Osal
Marine Services Inc. c¢. m/y “Panasea”, DIRMAR 1994,
907.

O0000O00O00OOOOOOOOOOOOO0O

13.--- Per il disincaglio di una nave e del suo
carico nelle acque di un porto in
condizioni meteomarine avverse, durato circa seil ore,
tenuto conto di un tempo totale impiegato

dal rimorchiatore di circa due giorni, di un valore
della nave soccorsa di 973 milioni, di un wvalore del
suo carico di circa 5.620 milioni e della nave
soccorritrice di circa 800 milioni, deve
riconoscersi un compenso di 204 milioni.
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Lodo arb., 26 giugno 1992, Se.Mar.Po. S.r.l. c.
Armamento Enos S.r.l. - “Divemar”, DIRMAR 1993, 147.

0000000000000 OOOOOOO0O0O0

13.---L'armatore della nave soccorritrice e 1l'unico
legittimato ad agire nei confronti dei proprietari
dei beni soccorsi, all’equipaggio spettando solo una
legittimazione straordinaria e secondaria nei casi
previsti dagli art. 498 e 499 cod. nav. 37. Debitori
del compenso di assistenza o salvataggio sono
disgiuntamente 1 proprietari della nave e del carico
in proporzione dei rispettivi valori.

I1 comandante della nave assistita o salvata non ha
la rappresentanza processuale dei proprietari della
nave e del carico nel giudizio promosso dai
soccorritori per il pagamento del compenso.

Per i servigi resi alla nave e al suo carico, nel
mantenere la nave accostata alla banchina in
condizioni meteorologiche avverse, tenuto conto del
pericolo corso, della durata delle operazioni (circa
16 ore i rimorchiatori e 5 ore gli ormeggiatori), dei
valori della nave (lire 2.342.500.000) e del carico
(lire 2.816.210.300) deve essere riconosciuto un
compenso di lire 140.520.000 a carico della nave e di
lire 168.972.200 a carico della merce corrispondenti
al 6% dei rispettivi wvalori di cui il 96% per 1
servigi resi dai rimorchiatori e il 3% per i
servigi resi dagli ormeggiatori, il residuo 1%
essendo attribuito all’intervento dell’equipaggio.

0000000000000 OOOOOOO0O0O

Hanno natura di assistenza, e come tale devono
essere remunerati, 1 servigli resi da due piloti per
il disincaglio di una nave a seguito di richiesta del
comandante della nave e della autorita portuale.

Trib. Messina, 27 marzo 1993, Corporazione dei
Piloti dello Stretto di Messina c. Carbocoke
Armamento, S.p.a. “Pugliola”, DIRMAR 1994, 520.

0000000000000 OOOOOOO0O00

Per il disincaglio di una nave e del suo carico
delle acque di un porto in condizioni meteomarine
avverse, durato circa seil ore, tenuto conto di un
tempo totale impiegato dal rimorchiatore di circa due
giorni, di un wvalore della nave soccorsa di 973
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milioni, di un wvalore del suo carico di circa 5.620
milioni e della nave soccorritrice di circa 800
milioni, deve riconoscersi un compenso di 204
milioni.

Lodo arb., 26 giugno 1992, Se.Mar.Po. S.r.l. c.
Armamento Enos S.r.l. - “Divemar”, DIRMAR 1993, 147.

0000000000000 OOOOOOO0O00

E salvataggio e non semplice assistenza il servigio
reso in tale situazione alla nave, tenuto conto che i
servigi di assistenza ordinaria non hanno avuto
successo e che la nave non era 1n condizioni di
mantenersi all’ormeggio con 1 propri mezzi ne avrebbe
potuto uscire dal porto senza subire gravi danni e
causarne altri alle attrezzature portuali.

Isticem slijedede:

»Soggetto attivo del servizio di assitenza o
salvataggio non deve essere necessariamente una nave,
ma puo essere una persona O un 1insieme di persone
organizzate, anche senza l'ausilio di mezzi
meccanici«.

Nota Vincenzini U., koji se poziva na Vincenzini
E., Il soccorso in acque portuali, DIRMAR 1980,347;
id. Ancora in tema di SOCCOrso in acque
portuali....1983, 381.,

Trib. Brindisi, 8 aprile 1991, F.1lli Barretta c.
Bibolini Soc. di Nav. ed altri - “Anna
Bibolini”, DIRMAR 1993, 1066.-Nota Vincenzini, U.

00000000000000000000000

Hanno diritto a wun compenso di assistenza gli
ormeggiatori che svolgono attivita in favore di una
nave in pericolo che ecceda il loro normale compito
istituzionale.

Impiego di mezzi nautici non e nevcessario.

App. Lecce, 12 gennaio 1995, Bibolini Societa di
Navigazione S.p.a. C. Impresa Fratelli

Barretta S.n.c. - “Anna Bibolini”, DIRMAR 1996, 175.

O0000O00O00OOOOOOOOOOOOO0O
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Quando gli ormeggiatori svolgono prestazioni che
eccedono il contenuto normale del servizio di
ormeggio non si applica la tariffa stabilita per tale
servizio ma spetta ad essi un compenso a norma
dell’art. 491 cod. nav..

Trib. Brindisi, 8 aprile 1991, F.1lli Barretta c.
Bibolini Soc. di Nav. ed altri - “Anna Bibolini”,
DIRMAR 1993, 1066.

O0000O00O0O0OOOOOOOOOOOOO0O

I1 pericolo, quale presupposto del compenso di
assistenza o salvataggio, non deve necessariamente
essere attuale ed immediato e non deve essere tale da
comportare la perdita della nave, Dbastando che 1la
nave versi in distress e sia cioe esposta a pericolo
di danno.

E in pericolo una nave, affiancata a una banchina
in un porto, che a causa delle avverse condizioni
meteorologiche, rischia di rompere gli ormeggi e di
urtare contro la banchina soffrendo danni e
causandone a altre unita e pertanto ha natura di
assistenza il soccorso prestato da rimorchiatori che
consente 11 rafforzamento degli ormeggi.

App. Lecce, 11 aprile 1996, Filikos Shipping

Corporation C. Impresa F.11i Domenico e
Giovanni Barretta S.n.c. - “ilikos”, DIRMAR 1997,
464.

0000000000000 OOOOOOO0O0O

Sussiste lo stato di pericolo quando una nave, a
seguito di urto da parte di altra nave, rompe 1 cavi
di ormeggio, nel mentre sono 1in corso operazioni di
movimentazione di containers dalla sua stiva a terra.

Trib. La Spezia, 28 febbraio 1995, Societa
Rimorchiatori Riuniti Spezzini c¢. Seawinds Co. Ltd. -
“Andra”, DIRMAR 1997, 806.

O0000O00O0O0OOOOOOOOOOOOO0O

I1 pericolo, che costituisce il presupposto per il
riconoscimento di un compenso di assistenza o)
salvataggio, non deve necessariamente consistere
nell’affondamento della nave, essendo sufficiente il
rischio di un grave danneggiamento.
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E in pericolo una nave affiancata ad una banchina
che per la risacca rompe in parte gli ormeggi e non &
in grado di rinforzarli e di allontanarsi senza
l"assistenza dei rimorchiatori e degli ormeggiatori.

App. Lecce, 12 gennaio 1995, Bibolini Societa di
Navigazione S.p.a. C. Impresa Fratelli
Barretta S.n.c. - “Anna Bibolini”, DIRMAR 1996, 175.

O0000O00O0O0OOOOOOOOOOOOO0O

E assistenza l7attivita svolta da due
rimorchiatori, nel COorso di un rimorchio-
manovra, allorché si verifica un’avaria al motore
della nave e questa, pur avendo dato fondo
ad un’ancora, corre il rischio di avvicinarsi
pericolosamente alla costa.

Lodo arb., 27 ottobre 1993, Rimorchiatori
Napoletani S.M. C. Oceanalpha Shipping Ltd. -
“Eve Trader”, DIRMAR 1994, 849.

0000000000000 OOOOOOO0O00

E in pericolo una nave la quale, ormeggiata
nell’interno di un porto, viene a trovarsi in
difficolta a causa delle avverse condizioni
meteorologiche.

Trib. Roma, 8 giugno 1993, Rimorchiatori TLaziali
S.r.l. c. Ferrovie dello Stato - “Garibaldi”, DIRMAR
1995, 216.

0000000000000 OOOOOOO0O00

Perché possa aversi assistenza non & necessario che
la nave versi in grave e 1imminente pericolo di
perdersi, ma e sufficiente che la nave si trovi in
serio distress, e cioe di impaccio, impedimento o
incapacita di manovrare e non sia 1in condizione di
trarsi fuori da tale situazione di spiccata
anormalita con 1 propri mezzi soltanto.

Lodo arb., 26 giugno 1992, Se.Mar.Po. S.r.l. c.
Armamento Enos S.r.l. - “Divemar”, DIRMAR 1993, 147.

O0000O00O0O0OOOOOOOOOOOOO0O

L’esistenza di un pericolo della nave soccorsa non
costituisce un presupposto per il riconoscimento di
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un compenso ma soltanto dell’obbligo di prestare
assistenza.

Versa in situazione di pericolo una nave da diporto
incapace di manovrare che si trova in navigazione ed
& presa a rimorchio, in condizioni meteorologiche non
buone.

Trib. Genova, 19 marzo 1992, Tirrenia di Nav.
S.p.a. c¢. Versino e Comp. Tirrena di Ass. - “Ciaika
III”, DIRMAR 1993, 436.

O0000O00O0O0OOOOOOOOOOOOO0O

Rientra nell’attivita di SOCCOrso in mare
l"assistenza prestata da un rimorchiatore ad una nave
affiancata ad wuna Dbanchina che per 1le avverse
condizioni meteo rompe progressivamente i cavi di
ormeggio fino ad esaurire 1 cavi di scorta e non
riesce a mantenersi all’ormeggio.

E in pericolo una nave affiancata ad una banchina
di un porto che senza 1"intervento di un
rimorchiatore sarebbe andata incontro alla perdita o
al grave danneggiamento della propria struttura, del
carico e delle attrezzature portuali.

Trib. Brindisi, 8 aprile 1991, F.1lli Barretta c.
Bibolini Soc. di Nav. ed altri - “Anna
Bibolini”, DIRMAR 1993, 1066.
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Hanno diritto a compenso di assistenza il pilota e
gli ormeggiatori che <collaborano alla attivita di
soccorso, prestando a tale fine mansioni piu ampie di

quelle usuali.

App. Lecce, 11 aprile 1996, Filikos Shipping

Corporation C. Impresa F.111 Domenico e
Giovanni Barretta S.n.c. - “ilikos”, DIRMAR 1997,
464.

0000000000000 OOOOOOO0O00

I1 rimorchio in porto di una nave fortemente
sbandata per lo spostamento del carico, e in stato di
totale black out e 1l successivo pompaggio di acqua
nei doppi fondi per eliminare o ridurre lo
sbandamento costituiscono una unica operazione di
salvataggio per la quale deve essere stabilito un
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compenso globale da suddividersi, in base all’art. 6
della Convenzione di Bruxelles del 1910, tra i wvari
soccorritori.

App. Lecce, 11 marzo 1997, Egyptian Navigation Co.
c. Impresa Barretta Domenico e Giovanni S.n.c. -
“Taba”, DIRMAR 1999, 371.

0000000000000 OOOOOOO0O0O

Non e configurabile una responsabilita del
soccorritore per non avere provveduto alla
riparazione dell’unita soccorsa, anziché prenderla a
rimorchio.

Trib. Genova, 19 marzo 1992, Tirrenia di Nav.
S.p.a. c¢. Versino e Comp. Tirrena di Ass. - “Ciaika
ITI”, DIRMAR 1993, 436.
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Nave varata 1n avanzato corso di allestimento-
Natura giurdica- Danni causati dai soccorritori a
terzi nella esecuzione delle operazioni di
soccorso in conseguenza di ordini impartiti
dall’autorita che ha diretto le operazioni, debbono
essere posti a carico del proprietario della nave
soccorsa.-Rottura degli ormeggi.Compenso

Lodo Arb. 9 giugno 1998, F.1li Neri S.a.s., Soc.

Rimorchiatori Spezzini a.r.1l. e Cooperativa
Ormeggiatori e Battellieri Porto di Marina di Carrara
S.r.l. C. Nuovi Cantieri Apuania S.p.a. -

“Costruzione n. 1.160” poi “Splendid”, DIRMAR 2000,
967 . Nota di Berlingieri, F., oe

000000000 OOOOOOOOOOO0O0O

La sottoscrizione, al termine del rimorchio nel
corso del quale 1l’armatore del rimorchiatore afferma
essere stato svolto un servizio di assistenza, di un
documento recante 1’intestazione “buono di rimorchio”
con la descrizione della attivita dei rimorchiatori

quale “movimento a motore fermo” non vale a
qualificare ex post la natura del servizio né si
puo configurare quale rinunzia al diritto al
compenso.
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Nel <corso di un servizio di rimorchio-manovra
1"attivita del rimorchiatore pud essere qualificata
quale assistenza o salvataggio allorché 1la nave
rimorchiata wvenga a trovarsi in una situazione di
pericolo e le prestazioni del rimorchiatore eccedano
le wusuali prestazioni di rimorchio o per 1la 1loro
natura o per le condizioni ambientali o per Ile

particolari caratteristiche dell’elemento
rimorchiato.

E assistenza l7attivita svolta da due
rimorchiatori, nel Corso di un rimorchio-

manovra, allorché si verifica un’avaria al motore
della nave e questa, pur avendo dato fondo
ad un’ancora, corre il rischio di avvicinarsi
pericolosamente alla costa.

Lodo arb., 27 ottobre 1993, Rimorchiatori
Napoletani S.M. C. Oceanalpha Shipping Ltd. -
“Eve Trader”, DIRMAR 1994, 849.

0000000000000 OOOOOOO0O00

L’intervento di un rimorchiatore in assistenza ad
una nave che ha rotto gli ormeggi all’interno del
porto €& assistenza e non ricupero benché la nave
assistita sia in disarmo, priva di equipaggio e 1in
attesa di demolizione.

Per il servigio consistente nel rimorchio da parte
di un rimorchiatore di una nave in disarmo che aveva
rotto gli ormeggi urtando altra nave, durato circa
cinque ore, tenuto conto del pericolo <corso dal
rimorchiatore e dal suo equipaggio e dei danni
evitati alle opere portuali deve essere riconosciuto
un compenso globale di Lire 30.600.000 di cui
Lire 5.600.000 per il pericolo COrso dal
rimorchiatore, Lire 5.000.000 per il pericolo corso
dall’equipaggio e Lire 20.000.000 per i danni evitati
alle opere portuali.

Trib. Napoli, 9 maggio 1997, Rimorchiatori
Napoletani S.r.1. c. Finnavi S.r.l. - “Roberta
D”, DIRMAR 1998, 165.

0000000000000 OOOOOOO0O00

Servigi resi dal ©proprietario del —carico. I1
proprietario del carico trasportato a bordo di una
nave 11 quale, in caso di sinistro, renda servigi per
la salvezza della nave e del carico eccedenti quelle
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che possono ritenersi da lui dovuti, ha diritto a un
compenso di salvataggio.

Queen’s Bench Division (Commercial Court), 12
aprile 1995 - “Sava Star”, DIRMAR 1996, 806.

00000000000000000000000
Servigi specifici

E’ assistenza il pompaggio di acqua nei doppi fondi
di una nave che a causa del suo sbandamento si trova
in stato di totale black out, il cui effetto ha
consentito di rimettere in moto i1 generatori.

App. Lecce, 11 marzo 1997, Egyptian Navigation Co.
c. Impresa Barretta Domenico e Giovanni S.n.c. -
“Taba”,DIRMAR 1999, 371.

00000000000000000000000
Soccorso obbligatorio
I danni causati dai soccorritori a terzi nella
esecuzione delle operazioni di SOCCoOrso in
conseguenza di ordini impartiti dall’autorita che ha
diretto le operazioni, debbono essere posti a carico

del proprietario della nave soccorsa.

Lodo Arb. 9 giugno 1998, F.11li Neri S.a.s., Soc.

Rimorchiatori Spezzini a.r.l. e Cooperativa
Ormeggiatori e Battellieri Porto di Marina di Carrara
S.r.l. C. Nuovi Cantieri Apuania S.p.a. -

“Costruzione n. 1.160” poi “Splendid”, DIRMAR 2000,
967.

O0000O00O0O0OOOOOOOOOOOOO0O

Ha natura di soccorso obbligatorio — e non di
soccorso convenzionale — 1’attivita di assistenza
che, sebbene svolta a seguito di richiesta del
comandante della nave in pericolo, non € accompagnata
da specifiche pattuizioni.

App. Lecce, 11 aprile 1996, Filikos Shipping

Corporation C. Impresa F.111 Domenico e
Giovanni Barretta S.n.c. - “Filikos”, DIRMAR 1997,
464.

0000000000000 OOOOOOO0O00
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Soccorso senza mezzi nautici

Al fine della qualificazione quale assistenza del
servigio ad una nave 1in pericolo non €& necessario
1"uso da parte del soccorritore di mezzi nautici.

App. Lecce, 12 gennaio 1995, Bibolini Societa di
Navigazione S.p.a. C. Impresa Fratelli
Barretta S.n.c. - “Anna Bibolini”,DIRMAR 1996, 175.

0000000000000 OOOOOOO0O00

Soggetto attivo del servizio di assistenza o
salvataggio non deve essere necessariamente una nave,
ma pud anche essere una persona o un insieme di
persone organizzate, anche senza 1’ausilio di mezzi
meccanici.

Trib. Brindisi, 8 aprile 1991, F.11li Barretta c.
Bibolini Soc. di Nav. ed altri - “Anna Bibolini”,
DIRMAR 1993, 1066.

0000000000000 OOOOOOO0O00

In The August Legembre, ' the court had occasion to
consider an incident where a French steamer ran into
trouble off the entrance to the Bristol Channel and
required assistance. Having engaged the services of
two tugs, the Helen Peele and the Victor, the captain
of the ship refused the services of a third tug, the
Dragon. However, the captain of the Victor refused to
carry out the service without the aid of a third
vessel, and the Dragon joined  the operation,
notwithstanding its dismissal. Salvage was
subsequently awarded to all three vessels. A valuable
service had been conferred, and in such circumstances
that, in the judgment of the Court, a prudent salvee
would have consented to the salvage. The refusal of
the captain was relevant to the making of the award,
which was to be ‘of a moderate character’.
0000000000000 0000000000

! The August Legembre [1902] p 123
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Rimorchiatori Riuniti Porto di Genova c¢. Fincatieri
....Tribunale di Genova 8 novembre 2005, »Knossos
Pala ce«, »Finlandia«,«Canada«,«0landa« e »Belgio«.

E in pericolo una nave 1in allestimento, e quindi
priva di equipaggio, senza forza motrice propria, che
strappa gli ormeggi a causa del forte wvento
staccandosi dalla banchina a cui era affiancata con
il rischio di urtare contgro i moli della darsena in
cuili so trova e contro le strutture portulai.

A fini dlla qualifiacizone dei servigi resi ad una
nave come salvataggio ai sensi della Convenzione di
Londra del 1989 non e necessario che la nave corra il
pericolo di perdersi, ma basta che essa si trovi in
una situazione di difficolta non superabile con i
propri mezzi, tale das rfendere ragionevolmente
possible il verificarsi di un sinistro.

Per servigio reso ad una nave che ha rotto gli
ormegggi, consistito prima nel roportare la nave alla
banchina e quindi nel prestare assistenza nal suo
ormeggio9, resi da quatro rimorchiatori per periodi
di tempo variablili da lacune oer o poco meno di 14
ore, senza pericolo per 1 rimorchiatori e con u n
pericolo di danni non gravi per la nave, tenuto
comnto di un valore dei beni sal wvati di Lire 215
miliardi (€ 111.038.233) deve riconoscersi un
compenso pari al 1% di tale wvalore e cice di lire
.2.150 milioni corrispondenti a € 1,110.380.-

Nota di Buonvino C., pozivajudi se sve od Dr.
Lushingota dalje, kasnije navodi: » La locuzione
danger, trovando 1 suoil corrispettivi nel Seenot del
diritto tedesco e nel dsistress del diritto e della
girusprundenza anglosassoni, consente una nozione di
pericolo di coprire wuna vasta gamma dei singoli
rischi che muovono dall'estremo grado della perditta
alla semplice esistenza di una situazione di
necessita in mare di cui la nave e in grado di uscire
solo con l'intervento di terzi.
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DODATNA JUDIKATURA UZ CL. 14.

NAGASAKI SPIRIT

PRVOSTEPENI SUD (nakon arbitraza)

Queen’s Bench Division - Commercial Court (U.K.), 20,
21 e 22 febbraio 1995, Semco Salvage& Marine P.te Ltd.
c. Lancer Navigation Co. Ltd. - ™“Nagasaki Spirit”,
1997, 229.

La fair rate (somme équitable) per i mezzi e il
personale ragionevolmente impiegati che a norma

dell’art. 14 § 3 della Convenzione sul salvataggio del
1989 deve essere riconosciuta al soccorritore in
aggiunta agli esborsi, consiste in una rata di spesa,
che deve essere comprensiva delle spese generali e deve
tenere conto del costo addizionale che deriva
dall’esigenza di  tenere mezzi di SOCCOrso  sempre
disponibili, ma non comprende un elemento di compenso.

L’ espressione salvage operations usata nell’art. 14 §
1 della Convenzione sul salvataggio del 1989 e quella
salvage operation usata nell’art. 14 § 3 sono
equivalenti e abbracciano tutte le operazioni dal
momento in cui la nave o 1l suo carico hanno creato una
minaccia per 1l’ambiente fino a quello in cui esse hanno
avuto termine.

0000000000000 0000000000

Drugostepena odluka

Court of Appeal (U.K.), 4, 6 e 21 dicembre 1995,
Semco Salvage & Marine Pte. Ltd. c¢. Lancer Navigation
Co. Ltd. - “Nagasaki Spirit”, 1997, 215.

1. In base all’art. 14.3 della Convenzione sul
salvataggio del 1989 11 soccorritore ha diritto, ove
presti servigi in favore di una nave che minaccia di
danneggiare 1’ambiente, al rimborso delle spese e a una
fair rate 1in relazione ai mezzi ed al personale
impiegati, per tale dovendosi intendere un importo equo
a copertura del costo dei mezzi e del personale ivi
comprese le spese generali e 1l costo addizionale
relativo al mantenimento di mezzi di soccorso pronti
per un intervento, ma con esclusione di un compenso.

2. Ai fini della determinazione degli importi dovuti
al soccorritore in base all’art. 14.3 della Convenzione
sul salvataggio del 1993 occorre fare riferimento
all’intero periodo durante il quale 1 servigi sono
stati resi, anche se quelli relativi alla difesa
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dell’ ambiente sono stati di minor durata. House of
Lords (U.K.), 6 febbraio 1997, Semco Salvage & Marine
PTE. Ltd. c¢. Lancer Navigation Co. Ltd. - ™“Nagasaki
Spirit”,DIRMAR 1997, 542

0000000000000 0000000000

House of Lords

1. In base all’art. 14.3 della Convenzione sul
salvataggio del 1993 11 soccorritore ha diritto, ove
presti servigi in favore di una nave che minaccia di
danneggiare 1l’ambiente, al rimborso delle spese e a una
fair rate 1in relazione ai mezzi ed al personale
impiegati, per tale dovendosi intendere un importo equo
a copertura del costo dei mezzi e del personale ivi
comprese le spese generali e 1l <costo addizionale
relativo al mantenimento di mezzi di soccorso pronti
per un intervento, ma con esclusione di un compenso.

2. Ai fini della determinazione degli importi dovuti
al soccorritore in base all’art. 14.3 della Convenzione
sul salvataggio del 1993 occorre fare riferimento
all’intero periodo durante il quale 1 servigi sono
stati resi, anche se quelli relativi alla difesa
dell’ambiente sono stati di minor durata.

House of Lords (U.K.), 6 febbraio 1997, Semco Salvage
& Marine PTE. Ltd. c¢. Lancer Navigation Co. Ltd. -
“Nagasaki Spirit”, DIRMAR 1997, 542.

0000000000000 0000000000

KUCA LORDOVA —hrvatski-UPP..38.(1-4), 164-167.(1996).

HOUSE OF LORDS
Presuda od 6. veljace 1997.
Semco Salavage & Marine PTE.Ltd.
V.
Lancer Navigation Co.Ltd.

Brod: " Nagasaki Spirit"
Vije¢e : Lord Mackay of Clashfern L.C.,Lord Goff of
Chieveley, Lord Mustill, Lord Lloyd of Berwick i Lord
hope of Craighead
Posebna naknada na koju spasavatelj 1ima pravo
pod uvjetima iz ¢clanka 14. Konvencije o
spasavanju 1z 1989 (Konvencija)utvrduje se u
visini trosSkova kojima je spasavatelj bio izloZe
tijekom operacije spasavanja.

Prema cl.14.st.3. KonvencidJe troskovi
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spasavatelja znace njegove razborite i
opravdane gotovinske 1izdatke, te pravicdan dio za
upotrebu njegove opreme 1 1judstva.

Pravicdan dio znacdi pravican dio trosSkova, a ne
pravican dio naknade, te ne sadrzi dobit.

Prilikom procjene posebne naknade uzimaju se u
obzir troskovi koje je spasSavatelj imao tijekom
cijele operacije spaSavanja, a ne. samo  za
vrijeme dok  je postojala prijetnja morskom

okolisu.

U Malajskom prolazu 19.09.1992. oko 23.20h doslo je
do sudara izmedu motornog tankera Nagasaki Spirit 1
kontejnerskog broda Ocean Blessing.

U trenutku sudara Nagasaki Spirit prevozio Jje oko
40.154 tona sirove nafte, te je kao rezultal sudara oko
12.000 tona nafte iscunlo i prouzroc¢ilo veliki poZar.

Samo dva c¢lana posade Nagasaki Spirita uspjeli su
spasiti svoje Zivote.

Slijedeé¢eg dana, 20.09.1992. izmedu vlasnika broda
Nagasaki Spirita "Lancer Navigation" 1 spaSavatelja
"Semco Salavage" sklopljen Jje ugovor o spasSavanju
broda i1 preostalog tereta. Ugovor  Je sklopljen
upotrebom Lloydovog standardnog formulara ugovora o
spasSavanju ( Lloyd's Standard Form of Salavage
Agreement) poznat pod kraticom "LOEF" 90.

Izmedu ostaloga, LOF 90 sadrZavao Jje <c¢lanak 13
(kriteriji za utvrdivanje nagrade) i c¢lanak 14 (posebna
naknada) Konvencije o spaSavanju iz 1989 (Kenvencija).

U tim ¢lancima, inter alia, utvrdeno je:

13. Kriteriji za utvrdivanje nagrade:

1. ©Nagrada se utvrduje radi poticanja operacije
spasavanja, vode¢i racduna o sljedeé¢im kriterijima
. (h.) brzina kojom Jje usluga pruzena: (i.)
raspolozZzivost 1 upotreba brodova ili druge opreme
namijenjene operacijama spasSavanja; (3.) stanje
spremnosti, sposobnosti i vrijednost oprerne

spasSavatelja.
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2. Pla¢anje nagrade ....bit ¢c izvr$seno na teret
svakog broda 1 wvlasnika druge imovine srazmjerno
dijelu spasene vrrjednosti.

3. Nagrade....ne¢e biti vecle od vrijednosti spaSenoga
broda.

14. Posebna naknada

1. Kad Je spaSavatelj izvr3io operacije spaSavanja s
obzirom na brod koji je sam i1ili teret na njemu prijetio
Stetom na morskom okolisu, ali nije prema ¢l.13.
ostvario nagradu barem u visini posebne naknade
procjenjive u skladu s ovim ¢lankom, imat ¢e pravo na
posebnu naknadu od vlasnika toga broda u visini
troskova kako su u ovom ¢lanku navedeni.

2. Ako spaSavatelj ..... svojim operacijama spasavanja
sprijec¢i ili smanji Stetu okolisu, posebna naknada koju
vlasnik ima platiti spasavatelju ....moze se povecati

...... s tim da ukupno povecanje ni u kojem siucaju ne
moze biti wveée od 100% troskova koje je imao

spasSavatel].
3. Troskovi spaSavatelja ..... znace gotovinske
trodkove koje Jje spasSavatelj razumno imao tijekom

operacije spaSavanja 1 pravic¢an dio za opremu i osoblje
..... uzimajucéi u obzir kriterije navedene u
¢l.13.st.l.toc¢ka (h), (1) 1 (3).

4. Ukupna posebna naknada ..... bit ¢e placéena samo
ako je, 1 u opsegu u kojoj je takva posebna naknada
veca od bilo koje nagrade koju bi spasavatelj mogao
dobiti prema c¢lanku 13.

Nakon 86 dana akcije spasavanja (12.12.1992) Nagasaki
Spirit je otegljen u luku Singapur 1 vraden vlasnicima.

Vlasnici tereta odmah su isplatili svoj dio nagrade, dok
je dio nagrade dugovan od strane vlasnika broda postao
predmetom spora.

Problem je nastao oko tumacdenja izraza "pravican dio" za
opremu 1 osoblje razumno koriStene u operaciji spaSavanja
iz c¢l.14.st.3. Konvencije, te pitanja da 1li se prema
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¢l1.14, Konvencije wuracunavaju troSkovi spadavatelja koje
je dimao za vrijeme cijeie operacije spaSavanja ili samo
sa ono vrijeme dok je trajala prijetnja morkomn okolisu.

Prvostepenom odlukom arbitraZe spasSavateljima Je
utvrdena posebna naknada u iznosu od 3.135.893 S.

ArbitrazZzni sudac Jje najprije temeljem clanka 13.
utvrdio nagradu u znosu od 9.500,000 $, a prema clanku
14. posebnu naknadu u iznnsu od 7.658,117 $. Istu je u
skladu sa stavkom 2. Cl1.14. poveéao za 65% tako da Je
cjelokupan 1znos posebne naknade iznosio 12.635,893.
Kako se prema stavku 4.Cl1.14. posebna naknada placa
samo onda i u omjeru U kojem je vecla od nagrade koja je
utvrdena prema ¢1.13, spaSavatelju e dosudena posebna
naknada u gore navedenom iznosu.

Protiv takve odluke Zalili su se wvlasnici broda.

Prema odluci drugostepene arbitraZe spa3avateljima
nije pripala posebna naknada.

U postupku utvrdivnja nagrade arbitrazZni sudac
povisio Jje nagradu prema c¢lanku 13. na iznos od
10.750,000 $, ali je smanjio iznos posebne naknade na
8.607,066.90 +S$. Kako je tajl] iznos manji od iznosa
nagrade koja spaSavateljima pripada prema c¢lanku 13 u
skladu sa ¢1.14. spa3avateli nemaju pravo na posebnu
naknadu.

U svom zahtjevu spa$avatelji su istaknuli da:

a) znacenje "pravic¢an dio" zna¢i pravic¢an dio
nagrade, ukljucujué¢i i element dobiti;

b) pozivanje na toc¢ke (h) (i) 1 (3j) 1z <¢&lanka 13.
znac¢i da se pravic¢an dio ne odnosi samo na gotovinske
trodkove kojima je spasSavatel] stvarno bio izloZen;

c) element dobiti koji se uracdunava kao dio "nagrade"
predsstavljac poticaj spasSavateljima =za sprjecavanije
onec¢isScéenja.

Vlasnici broda podnijeli su protuzahtjev navodec¢i da
se prilikom procjene posebne naknade uzimaju u obzir
samo trosSkovi spaSavatelja =za vrijeme dok Jje trajala
prijetnja morskom okolisu.

Sudac Clarke nije prihvatio iznesene navode.
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U obrazloZenju svoje presude on Jje naveo da pravican
dio znac¢i pravican dio troskova (ne nagrade) koje su
spaSavatelji imali za upotrebu opreme 1 osoblja, te da
ne sadrZzi element dobiti.

Troskovi koji sacd¢injavaju posebnu naknadu prema
¢l.14. Konvencije predstavljaju troSkove kojima Jje
spasSavatelj bio izloZen tijekom <cijele operacije
spasSavanija.

SpaSavatelji ponovno ulaZu Zalbu, a vlasnici Dbroda
protuzalbu.

Zalbeni sud odbija Zalbu i potvrduje prvostupanjsku
presusud. Prihvacaju¢i obrazloZenje prvostupanjskog
suca, zalbeni sud u svojoj odluci istic¢e da prema
stavku 3. ¢i. 14. [Konvencije pravican dio znaé;
pravican dio troskova koje je spaSavatelj imao tijekom
operacije spaSavanja. Ti troskovi oznacavaju gotovinske
troskove, kao i1 dodatne trosSkove za upotrebu opreme i
osoblja stvarno koristene u operaciji spaSavanja.

Element dobiti postizZe se, ukoliko sud smatra

pravednim i opravdanim povec¢anjem takvih troskova
temeljem stavka 2. ¢l.14. Konvencije.

Zalbeni sud odbija i protuZalbu vlasnika broda
navodec¢i da spasavatelji imaju pravo na troSkove kojima
su bili izloZeni za vrijeme cijele operacit spasavanja,
a ne samo dok je trajala prijetnja morskom okolisSu.

Protiv takve odluke Zalbu ulaZu spaSavatelji.

Razlozi =za stajaliste Kuée Lordova sadrzani su u
govoru Lorda Mustilla.

Pravic¢an dio znac¢i pravican dio troskova za ljudstvo
1 opremu koristenu za vrijeme akcije spasavanja, te se
trebaju dodati'i gotovinskim traskovima. TroSkovi iz
¢l. 14.st.3. nemaju dva elementa. Osim toga, u ¢l.
14.st.2. istaknuto je da se radi o trosSkovima kojima je
spasavatel] bio stvarno izloZen (,expenses
incurred"™),sto je u svakom slucaju iskljucduje dobit.

Isto tako, Lord Mustill Jje naveo da poticaj
spasavateljima predstavlja moguénost na posebnu naknadu
prema ¢1. 14. Konvencije.

Troskovi koji se dosuduju temeljem clanka 14 kao
posbena naknada treba utvrdivati neovisno o)
utvrdeivanju nagrade =za uspje3no spasavanje prema c1l.
13.
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Tako su u stavku 3.C1.14. Konvencije kao kriteriji za
utvrdivanje dodatnih tro3kova u odnosu na opremu 1
osoblje iz stavka 1. ¢l, 13. Konvencije uzecti samo oni
navedeni u tockama (h) (i) 1 (3).

Na kraju, Lord Mustill Jje naglasio da namjera
Konvencije nije stvaranje novog instituta spasavanja
morskoga okolisa. Institut spasSavanja prema reZimu nove
Konvencije je u prvome redu spaSavanje broda 1 tereta
na njemu, s dodatnom moguénoséu posebne naknade za
sluc¢aj spaSavanja broda koji je predstavljao prijetnju
morskom okolisu.

Na temelju iznesenoga, odluka Kué¢e lordova bila Jje
jednoglasna i Zalba spaSavatelja je odbijena.

Smatrajuci da spasavateljima pripadaju troSkovi
kojima su bili izloZeni tijekom cijele akcije
spasSavanja, a ne samo dok je trajala prijetnja morskom
okolisu Ku¢a Lordova odbila je 1 protuzZzalbu wvlasnika
broda.

(Lloyd's Law Reports 1997, Part 4. Vol.l, str.323)

Dorotea Corié, asistent
Jadranski zauod HAZU

0000000000000 0000000000

VIDI NA KRAJU PUNI TEKST ODLUKE U DODATNOJ JUDIKATURI
HOUSE OF LORDS - NAGASAKI SPIRIT -engl.

0000000000000 0000000000

AMERTIKA

International Towing & Salvage, Inc. v. The “Londsey
Jeanette” (U.S.D.C. Middle District of Florida, Orlando
Div., 1999 AMC 2465)

14---La previsione nell’art. 14 § 3 della Convenzione
sul salvataggio del 1989 secondo cui le spese del
soccorritore comprendono oltre gli esborsi wuna fair
rate per 1 mezzi e 11 personale ragionevolmente
impiegati, deve essere interpretata nel senso che al
soccorritore spetta i1 rimborso di tutti i suoi costi,
senza 1l’aggiunta di un elemento di utile, quest’ultimo
essendo solo contemplato nel § 2 di tale articolo. 6.
I1 compenso speciale previsto dall’art. 14 § 1 della
Convenzione sul salvataggio del 1989 deve essere
riconosciuto per tutto il periodo durante il quale il
soccorritore ha prestato i suoi servigi e non solo per
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il tempo durante il quale vi e stata una minaccia di un
danno all’ambiente.

0000000000000 0000000000

Isti pedmet kao gore, drugac¢ije formuliran

AMERTIKA

International Towing & Salvage, Inc. v. The “Lindsey
Jeanette” (U.S.D.C. Middle District of Florida, Orlando
Div., 1999 AMC 2465)

On June 3, 1997, the Lindsey Jeanette, a 45’
commercial fishing vessel, capsized about 30 miles off
Brevard County within the United States’ Exclusive
Economic Zone following a collision with a freighter.
International Towing responded to a Coast Guard Marine
Assistance Request. Captains Ryan Moore and Konrad
Birchfield set out in the Neon Moon, their rescue
vessel. They arrived at the Lindsey Jeanette around
2:30 p.m.

Upon arriving at the scene, Moore noticed that
the hull had suffered extensive damage and was leaking
fuel. He then dove under the vessel to assess her
situation and the sources of o0il leaking from her. He
secured the drifting vessel, capped her remaining
unruptured port fuel tank, and stabilized the capsized
hull to capture the contents of her ruptured starboard
fuel tank along with other pollution sources under the
hull. By capping the unruptured fuel tank and
stabilizing the inverted hull with airbags, Moore
succeeded in trapping the pollutants under the hull so
it became a rigid containment boom for towing.

After completely stabilizing the wvessel, Moore
and Birchfield towed her in a capsized position with
the inverted hull serving as a containment boom.

The Neon Moon was met outside Port Canaveral by
International Towing’s salvage tug, the Tuff-E-Nuff.
Moore and Tuff-E-Nuff’s captain dove the capsized
vessel, restabilized her, and prepared her for entering
the port.

The next day, International Towing succeeded in
righting the vessel and removing her from the water
intact. International Towing also contained and removed
the contents of her ruptured fuel tank and other
pollution sources.

International Towing brought an action in rem
against the wvessel and an action in personam against
the owner, the operator and the insurer in the United
States District Court, Middle District of Florida
(Orlando Division).
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The parties agreed that International Towing was
due money for services rendered; however, the parties
disputed that amount. International Towing claimed that
it was entitled damages greater than the salved wvalue
of the vessel under Article 14 of the International

Convention on Salvage. In Defendants’ Motion for
Summary Judgment, they contended that Article 14 did
not apply.

Held, by the U.S.D.C., Middle District of
Florida, that:

(1) There is a threat of damage to the
environment, which is a condition for Article 14 of the
Salvage Convention 1989 to apply, when there 1is a
danger of discharge of o0il from a vessel, capsized
after a collision and, if the wvessel had sunk, 1its
fiberglass hull could cause toxic problems.

(2) The condition for the application of Article
14 of the Salvage Convention 1989 materializes when the
value of the salved property is lower than the expenses
incurred by the salvor.

CMI-JURISPRUDENCE
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DODATNA JUDIKATURA UZ CL. 15.

AUSTRALTIJA

15-THE “GOLDEAN FALCON”

Admiralty practice - Salvage - Award - Tugs rendered
salvage services to defendants’ vessel - Award made to
salvors - Whether masters of salvage tugs entitled to

greater proportion of award allocated to each tug -
Australia.

[1990] 2 Lloyd's Rep. 366

0000000000000 0000000000

15-- Per le operazioni di soccorso rese da cinque
rimorchiatori con 1"assistenza di piloti e
ormeggiatori, ad una nave in costruzione che, rotti
gli ormeggi a causa delle avverse condizioni
meteorologiche, ha danneggiato altre unita
incagliandosi, tenuto conto del wvalore della nave
assistita (circa 100 miliardi), del tempo impiegato
(circa 10 ore) e del ©pericolo corso da alcuni
rimorchiatori, nonché del ©pericolo di provocare
ulteriori danni alle proprieta di terzi, deve essere

riconosciuto un compenso globale di Lire
1.090.000.000.

Lodo arb. 9 giugno 1998, F.1li Neri S.a.s., Soc. Rimorchiatori
Spezzini a.r.l. e Cooperativa Ormeggiatori e Battellieri Porto di Marina
di Carrara S.r.l. c. Nuovi Cantieri Apuania S.p.a. - “Costruzione n.

1.160” poi “Splendid”, DIRMAR 2000, 967.
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15. I proprietari del carico sono solidalmente
responsabili nei confronti dell’armatore, che ha
corrisposto il compenso di assistenza, per il rimborso
della quota a loro carico, tale solidarieta dovendo

invece essere esclusa neil rapporti interni.

Cass., Sez. I, 9 settembre 1996, n. 8167, Impresa F.1l1li
Barretta S.n.c. <c¢. Ente Nazionale per 1’Energia Elettrica,
DIRMAR 1997, 434.
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15--- TI1 diritto dei membri dell’equipaggio della
nave soccorritrice alla quota di compenso per la
prestata attivita di salvataggio trova la sua origine
nel contratto di arruolamento e quindi, come credito
di lavoro, ha quale soggetto passivo 1l’armatore della
nave presso cuili essi prestano servizio e solo nelle
ipotesi previste dal 499 cod. nav. — cioé di armatore
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privo di legittimazione o che abbia tralasciato di

agire — 1 componenti dell’equipaggio hanno azione nei
confronti dell’armatore della nave soccorsa.
Cass., Sez. Lav., 27 settembre 1996, n. 8545, Salvatore

Esposizione, Vincenzo Panariello ed altri c. Sargenavi S.r.l. -
“Jumbo Primo”, DIRMAR 1997, 455.

OO00000O0O0O0OOOOOOOOOOO0O00

15.-—— Al fini della esclusione del diritto
dell’equipaggio della nave soccorritrice alla
ripartizione del compenso, 1in base all’art. 496 cod.
nav. occorre una oggettiva e permanente

destinazione della nave all’attivita di soccorso, che
deve peraltro ritenersi sussistente allorché questa,
pur adibita a wusi promiscui, sia specificamente e
permanentemente idonea a intervenire in modo
tempestivo per prestare qualsiasi tipo di soccorso.

Cass., Sez. Lav., 20 aprile 1995, n. 4427, Roberto
Scocco c¢. Panfido & C. S.r.1l.,DIRMAR 1997, 752
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15.---L"equipaggio di una nave che ha effettuato un
salvataggio ha diritto di richiedere all’armatore i
due terzi del compenso globale ad esso spettante in
base all’art. 496 cod. nav.

L’armatore e obbligato al versamento all’equipaggio
di tale quota solo se 1l’azione volta ad ottenere
1"intero compenso ha avuto buon esito.

Resta, comunque, impregiudicata la possibilita per
1’equipaggio di agire direttamente nei confronti del
debitore del compenso di salvataggio a norma dell’art.
499 cod. nav.

Trib. Napoli, 2 dicembre 1993, Salvatore Esposizione

c . Sargenavi S. r. 1. - “Jumbo Primo”, DIRMAR 1994,
527.
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15.-—-L’armatore della nave soccorritrice e 1l’unico

legittimato all’esercizio dell’azione per ottenere il
compenso, mentre 11 diritto dell’equipaggio ad una
quota del compenso si configura come un diritto di
credito derivante dal contratto di arruolamento nei
confronti dell’armatore.

Deve essere respinta la domanda del soccorritore che
non fornisce la prova del valore dell’unita soccorsa e
delle spese sostenute.

Trib. Genova, 19 marzo 1992, Tirrenia di Nav. S.p.a.
c. Versino e Comp. Tirrena di Ass. - “Ciaika III”,
DIRMAR 1993, 436.
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DODATNA JUDIKATURA - RAZNO-

NAKON 1989

13.--- Poiché la Convenzione di Bruxelles del 1910,
contrariamente alla Convenzione sul salvataggio del
1989, non individua i debitori del compenso, deve
farsi ricorso alla normativa interna.

Debitore del compenso per servigi di assistenza o
salvataggio resi alla nave e al suo carico &
1l"armatore della nave nei cui confronti gli
interessati al carico sono obbligati in solido per la
parte del compenso dovuta dal carico.

L’art. 8 della Convenzione di Bruxelles, del 1910
che elenca 1 criteri in base ai quali deve essere
determinato il compenso, non stabilisce, con le
espressioni “en premier lieu” e “en second lieu”, un
ordine gerarchico relegando 11 valore delle cose
salvate a un ruolo secondario, ma indica che si debba
prima commisurare un giusto compenso
indipendentemente da tale valore e poil si tenga conto
anche di quest’ultimo.

Per il rimorchio in porto di una nave sbandata a
causa dello spostamento del carico, con 11 motore
principale e gli ausiliari in stato di totale Dblack
out, da parte di un rimorchiatore a cui se ne &
aggiunto prima un secondo e gquindi un terzo e per il
successivo pompaggio di zavorra da parte di una
bettolina, per eliminare o ridurre 1lo sbandamento,
tenendo conto del tempo impiegato (circa 88 ore per
un rimorchiatore, 12. per un secondo
rimorchiatore, assistenza saltuaria per un terzo
rimorchiatore e 8. ore per la bettolina) e del totale
successo delle operazioni e di un valore dei beni
salvati di circa 50 miliardi, deve essere
riconosciuto un compenso di un miliardo di cui il 90%
per 1l’opera prestata dai rimorchiatori e i1 10% per
quella prestata dalla bettolina.

I1 debito per compenso di assistenza o salvataggio
ha natura di debito di wvaluta in relazione al quale
peraltro deve essere riconosciuto, a norma dell’art.
1224 cod. civ. secondo comma, 1l risarcimento del
maggior danno  che, quando il creditore e un
imprenditore, pud essere riconosciuto sulla base del
prime rate, oltre agli interessi da computarsi
peraltro dalla data della pronuncia.
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I1 comandante della nave soccorsa non risponde in
proprio del pagamento del compenso di assistenza o
salvataggio.

App. Lecce, 11 marzo 1997, Egyptian Navigation Co.
c. Impresa Barretta Domenico e Giovanni S.n.c. -
“Taba”, DIRMAR 1999, 371.
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13.-——. Per il servigio consistente nel rimorchio
da parte di un rimorchiatore di una nave in disarmo
che aveva rotto gli ormeggi wurtando altra nave,
durato circa cinque ore, tenuto conto del pericolo
corso dal rimorchiatore e dal suo equipaggio e dei
danni evitati alle opere portuali deve essere
riconosciuto un compenso globale di Lire 30.600.000
di cui Lire 5.600.000 per il pericolo <corso dal
rimorchiatore, Lire 5.000.000 per il pericolo corso
dall’equipaggio e Lire 20.000.000 per i danni evitati
alle opere portuali.

Trib. Napoli, 9 maggio 1997, Rimorchiatori
Napoletani S.r.l. C. Finnavi S.r.l. - “Roberta
D”, DIRMAR 1998, 165.

O0000O00O0O0OOOOOOOOOOOOO0O

13.---1 proprietari della nave soccorsa e del suo
carico sono debitori delle quote di compenso a carico
di ciascuno, senza alcun vincolo di solidarieta.

La disciplina del codice della navigazione in tema
di assistenza e salvataggio & unitaria e quindi la
qualificazione dei servigi resi quali assistenza o
salvataggio non rileva al fine dell’accertamento del
diritto a un compenso.

App. Lecce, 12 gennaio 1995, Bibolini Societa di
Navigazione S.p.a. C. Impresa Fratelli
Barretta,S.n.c. - “Anna Bibolini”, DIRMAR 1996, 175.

00000000000000000000000
13.-—-- I soggetti obbligati al pagamento delle
indennita e del compenso di ricupero sono i

proprietari delle cose ricuperate.

Trib. Trieste, 23 ottobre 1995, SO.RI.SA. Trieste
S.r.l. c. Renato Luglio - “Mizar”, DIRMAR 1996, 7.
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13.---Per 1l"assistenza prestata da un
rimorchiatore, che ne assicura il riormeggio,
tenuto conto del pericolo di danneggiamento corso
dalla nave, della durata delle operazioni
(circa un’ora), dell’assenza di pericolo del
soccorritore, del valore dei beni soccorsi (circa 50
miliardi), deve riconoscersi un compenso di Lire 70
milioni.

Trib. Roma, 8 giugno 1993, Rimorchiatori TLaziali
S.r.l. c. Ferrovie dello Stato - “Garibaldi”, DIRMAR
1995, 216.
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13.-—-- Per tale servigio, durato circa 30 minuti,
deve riconoscersi, tenuto conto del
successo ottenuto, degli sforzi e dei meriti dei
rimorchiatori e di un valore complessivo dei
beni assistiti di USD 7.157.928, un compenso di lire
50.000.000.

Lodo arb., 27 ottobre 1993, Rimorchiatori

Napoletani S.M. c¢. Oceanalpha Shipping Ltd. - “Eve
Trader”,DIRMAR 1994, 849.

O0000O00O0O0OOOOOOOOOOOOO0O

13.---La remunerazione globale riconoscibile ai
soccorritori non pud superare il valore totale delle
cose salvate.

Per il disincaglio di una nave, dopo il trasbordo
di una parte del carico, con impiego di wvarie unita,
deve essere riconosciuto, in base alla Convenzione di
Bruxelles del 1910, un compenso, comprensivo delle
spese, di complessive Lire 423.850.000 tenuto conto
della durata delle operazioni (26 giorni) e del
valore dei beni soccorsi (Lire 865.000.000).

Quando e richiesto di determinare il compenso
dovuto da uno solo dei titolari dei beni salvati
(nave, carico) 1l giudice o l'arbitro deve fissare in
via virtuale la retribuzione complessiva e poi porre
a carico della parte debitrice interessata la
porzione su di essa gravante.
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Lodo arb., 24 novembre 1993, Armamento Tripcovich
S.r.1l. c¢. Casillo Grani S.n.c. - “Patrizia”, DIRMAR
1995, 242.
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13.-—--Per 11 soccorso prestato a uno yacht che,
avendo la sua ancora arato, €& stato sospinto dal
vento e dal mare contro la diga foranea di un porto,
consistito nel rimorchio dello yacht nell’interno del
porto, deve essere riconosciuto, tenuto conto del
fatto che lo yacht e le persone a bordo hanno corso
soltanto un modesto pericolo, che 1l wvalore dello
yvacht era di circa USD 2.000.000 e che le operazioni
sono durate circa due ore, oltre il rimborso delle
spese pari a USD 2.260,48, un compenso di USD 13.560.

Un contratto di assistenza o salvataggio, concluso
dal proprietario della nave 1in pericolo sotto la
minaccia del soccorritore di non prestare soccorso e

con la pattuizione di un compenso esorbitante, e
nullo.

U.S. District Court - Western District of
Washington (Seattle), 13 marzo 1992, Osal

Marine Services Inc. c¢. m/y “Panasea”, DIRMAR 1994,
907.
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13.-—— Per il disincaglio di una nave e del suo
carico nelle acque di un porto in
condizioni meteomarine avverse, durato circa sei ore,
tenuto conto di un tempo totale impiegato

dal rimorchiatore di circa due giorni, di un wvalore
della nave soccorsa di 973 milioni, di un valore del
suo carico di circa 5.620 milioni e della nave
soccorritrice di circa 800 milioni, deve
riconoscersi un compenso di 204 milioni.

Lodo arb., 26 giugno 1992, Se.Mar.Po. S.r.l. c.
Armamento Enos S.r.l. - “Divemar”, DIRMAR 1993, 147.

O0000O00O0O0OOOOOOOOOOOOO0O

13.---L’armatore della nave soccorritrice e 1l’unico
legittimato ad agire nei confronti dei proprietari
dei beni soccorsi, all’equipaggio spettando solo una
legittimazione straordinaria e secondaria nei casi
previsti dagli art. 498 e 499 cod. nav. 37. Debitori
del compenso di assistenza o salvataggio sono
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disgiuntamente 1 proprietari della nave e del carico
in proporzione dei rispettivi wvalori.

I1 comandante della nave assistita o salvata non ha
la rappresentanza processuale dei proprietari della
nave e del carico nel giudizio  promosso dai
soccorritori per il pagamento del compenso.

Per i servigi resi alla nave e al suo carico, nel
mantenere la nave accostata alla banchina in
condizioni meteorologiche avverse, tenuto conto del
pericolo corso, della durata delle operazioni (circa
16 ore i1 rimorchiatori e 5 ore gli ormeggiatori), dei
valori della nave (lire 2.342.500.000) e del carico
(lire 2.816.210.300) deve essere riconosciuto un
compenso di lire 140.520.000 a carico della nave e di
lire 168.972.200 a carico della merce corrispondenti
al 6% dei rispettivi wvalori di cui il 96% per 1
servigi resi dai rimorchiatori e il 3% per i
servigi resi dagli ormeggiatori, il residuo 1%
essendo attribuito all’intervento dell’equipaggio.

O0000O00O0O0OOOOOOOOOOOOO0O

Hanno natura di assistenza, e come tale devono
essere remunerati, 1 servigli resi da due piloti per
il disincaglio di una nave a seguito di richiesta del
comandante della nave e della autorita portuale.

Trib. Messina, 27 marzo 1993, Corporazione dei
Piloti dello Stretto di Messina C. Carbocoke
Armamento, S.p.a. “Pugliola”, DIRMAR 1994, 520.
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Per il disincaglio di una nave e del suo carico
delle acque di un porto 1in condizioni meteomarine
avverse, durato circa sei ore, tenuto conto di un
tempo totale impiegato dal rimorchiatore di circa due
giorni, di un valore della nave soccorsa di 973
milioni, di un wvalore del suo carico di circa 5.620
milioni e della nave soccorritrice di circa 800
milioni, deve riconoscersi un compenso di 204
milioni.

Lodo arb., 26 giugno 1992, Se.Mar.Po. S.r.l. c.
Armamento Enos S.r.l. - “Divemar”, DIRMAR 1993, 147.

O0000O00O00O0OOOOOOOOOOOOO0O
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E salvataggio e non semplice assistenza il servigio
reso in tale situazione alla nave, tenuto conto che i
servigi di assistenza ordinaria non hanno awvuto
successo e che la nave non era in condizioni di
mantenersi all’ormeggio con 1 propri mezzi ne avrebbe
potuto wuscire dal porto senza subire gravi danni e
causarne altri alle attrezzature portuali.

Trib. Brindisi, 8 aprile 1991, F.11li Barretta c.
Bibolini Soc. di Nav. ed altri - “Anna
Bibolini”, DIRMAR 1993, 1066.

O0000O00O0O0OOOOOOOOOOOOO0O

La circostanza <che il soccorritore sia 1’unica
impresa ad operare in un porto e irrilevante ai fini
dell’accertamento della natura dei servigi resi dalla
stessa.

App. Lecce, 12 gennaio 1995, Bibolini Societa di
Navigazione S.p.a. C. Impresa Fratelli Barretta
S.n.c. - “Anna Bibolini”,DIRMAR 1996, 175.
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Hanno diritto a compenso di assistenza il pilota e
gli ormeggiatori che <collaborano alla attivita di
soccorso, prestando a tale fine mansioni piu ampie di

quelle usuali.

App. Lecce, 11 aprile 199¢, Filikos Shipping

Corporation C. Impresa F.11i Domenico e
Giovanni Barretta S.n.c. - “ilikos”, DIRMAR 1997,
464.

O0000O00O0O0OOOOOOOOOOOOO0O

Hanno diritto a wun compenso di assistenza gli
ormeggiatori che svolgono attivita in favore di una
nave in pericolo che ecceda il loro normale compito
istituzionale.

App. Lecce, 12 gennaio 1995, Bibolini Societa di
Navigazione S.p.a. C. Impresa Fratelli
Barretta S.n.c. - “Anna Bibolini”, DIRMAR 1996, 175.

O0000O00O0O0OOOOOOOOOOOOO0O

Quando gli ormeggiatori svolgono prestazioni che
eccedono il contenuto normale del servizio di
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ormeggio non si applica la tariffa stabilita per tale
servizio ma spetta ad essi un compenso a norma
dell’art. 491 cod. nav..

Trib. Brindisi, 8 aprile 1991, F.1lli Barretta c.
Bibolini Soc. di Nav. ed altri - “Anna Bibolini”,
DIRMAR 1993, 1066.
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I1 pericolo, quale presupposto del compenso di
assistenza o salvataggio, non deve necessariamente
essere attuale ed immediato e non deve essere tale da
comportare la perdita della nave, Dbastando che 1la
nave versi in distress e sia cioeé esposta a pericolo
di danno.

E in pericolo una nave, affiancata a una banchina
in un porto, che a causa delle avverse condizioni
meteorologiche, rischia di rompere gli ormeggi e di
urtare contro la banchina soffrendo danni e
causandone a altre unita e pertanto ha natura di
assistenza il soccorso prestato da rimorchiatori che
consente il rafforzamento degli ormeggi.

App. Lecce, 11 aprile 1996, Filikos Shipping

Corporation C. Impresa F.111 Domenico e
Giovanni Barretta S.n.c. - “ilikos”, DIRMAR 1997,
464.
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Sussiste lo stato di pericolo quando una nave, a
seguito di urto da parte di altra nave, rompe 1 cavi
di ormeggio, nel mentre sono 1in corso operazioni di
movimentazione di containers dalla sua stiva a terra.

Trib. La Spezia, 28 febbraio 1995, Societa
Rimorchiatori Riuniti Spezzini c. Seawinds Co. Ltd. -
“Andra”, DIRMAR 1997, 806.
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Il pericolo, che costituisce il presupposto per il
riconoscimento di un compenso di assistenza o)
salvataggio, non deve necessariamente consistere
nell’affondamento della nave, essendo sufficiente il
rischio di un grave danneggiamento.

E in pericolo una nave affiancata ad una banchina
che per la risacca rompe in parte gli ormeggi e non &
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in grado di rinforzarli e di allontanarsi senza
1"assistenza dei rimorchiatori e degli ormeggiatori.

App. Lecce, 12 gennaio 1995, Bibolini Societa di
Navigazione S.p.a. C. Impresa Fratelli
Barretta S.n.c. - “Anna Bibolini”, DIRMAR 1996, 175.

O0000O00O0O0OOOOOOOOOOOOO0O

E assistenza l7attivita svolta da due
rimorchiatori, nel Corso di un rimorchio-
manovra, allorché si verifica un’avaria al motore
della nave e questa, pur avendo dato fondo
ad un’ancora, corre il rischio di avvicinarsi
pericolosamente alla costa.

Lodo arb., 27 ottobre 1993, Rimorchiatori
Napoletani S.M. C. Oceanalpha Shipping Ltd. -
“Eve Trader”, DIRMAR 1994, 849.
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E in pericolo una nave la quale, ormeggiata
nell’interno di un porto, viene a trovarsi in
difficolta a causa delle avverse condizioni
meteorologiche.

Trib. Roma, 8 giugno 1993, Rimorchiatori Laziali
S.r.l. c. Ferrovie dello Stato - “Garibaldi”, DIRMAR
1995, 21e6.
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Perché possa aversi assistenza non & necessario che
la nave versi in grave e imminente pericolo di
perdersi, ma e sufficiente che la nave si trovi in
serio distress, e cioe di impaccio, impedimento o
incapacita di manovrare e non sia 1in condizione di
trarsi fuori da tale situazione di spiccata
anormalita con 1 propri mezzi soltanto.

Lodo arb., 26 giugno 1992, Se.Mar.Po. S.r.l. c.
Armamento Enos S.r.l. - “Divemar”, DIRMAR 1993, 147.

O0000O00O0O0OOOOOOOOOOOOO0O

L’esistenza di un pericolo della nave soccorsa non
costituisce un presupposto per il riconoscimento di
un compenso ma soltanto dell’obbligo di prestare
assistenza.
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Versa in situazione di pericolo una nave da diporto
incapace di manovrare che si trova in navigazione ed
e presa a rimorchio, in condizioni meteorologiche non
buone.

Trib. Genova, 19 marzo 1992, Tirrenia di Nav.
S.p.a. c. Versino e Comp. Tirrena di Ass. - “Ciaika
ITI”, DIRMAR 1993, 436.

O0000O00O0O0OOOOOOOOOOOOO0O

Rientra nell’attivita di SOCCOrso in mare
1"assistenza prestata da un rimorchiatore ad una nave
affiancata ad wuna banchina che per 1le avverse
condizioni meteo rompe progressivamente i cavi di
ormeggio fino ad esaurire 1 cavi di scorta e non
riesce a mantenersi all’ormeggio.

E in pericolo una nave affiancata ad una banchina
di un porto che senza 1’intervento di un
rimorchiatore sarebbe andata incontro alla perdita o
al grave danneggiamento della propria struttura, del
carico e delle attrezzature portuali.

Trib. Brindisi, 8 aprile 1991, F.11li Barretta c.
Bibolini Soc. di Nav. ed altri - “Anna
Bibolini”, DIRMAR 1993, 1066.

00000000000000000000000

Hanno diritto a compenso di assistenza il pilota e
gli ormeggiatori che collaborano alla attivita di
soccorso, prestando a tale fine mansioni piu ampie di

quelle usuali.

App. Lecce, 11 aprile 1996, Filikos Shipping

Corporation C. Impresa F.11i Domenico e
Giovanni Barretta S.n.c. - “ilikos”, DIRMAR 1997,
464 .

O0000O00O0O0OOOOOOOOOOOOO0

I1 rimorchio 1in porto di una nave fortemente
sbandata per lo spostamento del carico, e in stato di
totale Dblack out e 1l successivo pompaggio di acqua
nei doppi fondi per eliminare o ridurre lo
sbandamento costituiscono una unica operazione di
salvataggio per la quale deve essere stabilito un
compenso globale da suddividersi, in base all’art. 6
della Convenzione di Bruxelles del 1910, tra i wvari
soccorritori.
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App. Lecce, 11 marzo 1997, Egyptian Navigation Co.
c. Impresa Barretta Domenico e Giovanni S.n.c. -
“Taba”, DIRMAR 1999, 371.

0000000000000 OOOOOOO0O00

Non e configurabile una responsabilita del
soccorritore per non avere provveduto alla
riparazione dell’unita soccorsa, anziché prenderla a
rimorchio.

Trib. Genova, 19 marzo 1992, Tirrenia di Nav.
S.p.a. c¢. Versino e Comp. Tirrena di Ass. - “Ciaika
ITI”, DIRMAR 1993, 436.

0000000000000 OOOOOOO0O0O

I danni causati dai soccorritori a terzi nella
esecuzione delle operazioni di SOCCorso in
conseguenza di ordini impartiti dall’autorita che ha
diretto le operazioni, debbono essere posti a carico
del proprietario della nave soccorsa.

Lodo Arb. 9 giugno 1998, F.11li Neri S.a.s., Soc.

Rimorchiatori Spezzini a.r.l. e Cooperativa
Ormeggiatori e Battellieri Porto di Marina di Carrara
S.r.1l. C. Nuovi Cantieri Apuania S.p.a. -

“Costruzione n. 1.160” poi “Splendid”, DIRMAR 2000,
967

O0000O00O0O0OOOOOOOOOOOOO0

La sottoscrizione, al termine del rimorchio nel
corso del quale 1’armatore del rimorchiatore afferma
essere stato svolto un servizio di assistenza, di un
documento recante 1’intestazione “buono di rimorchio”
con la descrizione della attivita dei rimorchiatori
quale “movimento a motore fermo” non vale a
qualificare ex post la natura del servizio né si
pud configurare quale rinunzia al diritto al
compenso.

Nel <corso di un servizio di rimorchio-manovra
l7attivita del rimorchiatore pud essere qualificata
quale assistenza o salvataggio allorché 1la nave
rimorchiata wvenga a trovarsi 1in una situazione di
pericolo e le prestazioni del rimorchiatore eccedano
le wusuali prestazioni di rimorchio o per 1la loro
natura o per le condizioni ambientali o per Ile
particolari caratteristiche dell’elemento
rimorchiato.
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E assistenza l7attivita svolta da due
rimorchiatori, nel corso di un rimorchio-
manovra, allorché si verifica un’avaria al motore
della nave e questa, pur avendo dato fondo
ad un’ancora, corre il rischio di avvicinarsi
pericolosamente alla costa.

Lodo arb., 27 ottobre 1993, Rimorchiatori
Napoletani S.M. C. Oceanalpha Shipping Ltd. -
“Eve Trader”, DIRMAR 1994, 849.

0000000000000 OOOOOOO0O00

L’intervento di un rimorchiatore in assistenza ad
una nave che ha rotto gli ormeggi all’interno del
porto €& assistenza e non ricupero benché la nave
assistita sia in disarmo, priva di equipaggio e 1in
attesa di demolizione.

Per il servigio consistente nel rimorchio da parte
di un rimorchiatore di una nave in disarmo che aveva
rotto gli ormeggi wurtando altra nave, durato circa
cinque ore, tenuto conto del ©pericolo <corso dal
rimorchiatore e dal suo equipaggio e dei danni
evitati alle opere portuali deve essere riconosciuto
un compenso globale di Lire 30.600.000 di cui
Lire 5.600.000 per il pericolo COrso dal
rimorchiatore, Lire 5.000.000 per il pericolo corso
dall’equipaggio e Lire 20.000.000 per i danni evitati
alle opere portuali.

Trib. Napoli, 9 maggio 1997, Rimorchiatori
Napoletani S.r.1. c. Finnavi S.r.l. - “Roberta
D”, DIRMAR 1998, 165.

0000000000000 OOOOOOO0O0O

Servigi resi dal ©proprietario del —carico. I1
proprietario del carico trasportato a bordo di una
nave 11 quale, in caso di sinistro, renda servigi per
la salvezza della nave e del carico eccedenti quelle
che possono ritenersi da lui dovuti, ha diritto a un
compenso di salvataggio.

Queen’s Bench Division (Commercial Court), 12
aprile 1995 - “Sava Star”, DIRMAR 1996, 806.

0000000000000 OOOOOOO0O00

Servigi specifici
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E’ assistenza il pompaggio di acqua nei doppi fondi
di una nave che a causa del suo sbandamento si trova
in stato di totale black out, il cui effetto ha
consentito di rimettere in moto i1 generatori.

App. Lecce, 11 marzo 1997, Egyptian Navigation Co.
c. Impresa Barretta Domenico e Giovanni S.n.c. -
“Taba”,DIRMAR 1999, 371.

00000000000000000000000

Soccorso obbligatorio

I danni causati dai soccorritori a terzi nella
esecuzione delle operazioni di SOCCcorso in
conseguenza di ordini impartiti dall’autorita che ha
diretto le operazioni, debbono essere posti a carico

del proprietario della nave soccorsa.

Lodo Arb. 9 giugno 1998, F.1li Neri S.a.s., Soc.

Rimorchiatori Spezzini a.r.l. e Cooperativa
Ormeggiatori e Battellieri Porto di Marina di Carrara
S.r.l. C. Nuovi Cantieri Apuania S.p.a. -

“Costruzione n. 1.160” poi “Splendid”, DIRMAR 2000,
967.

O0000O00O00OOOOOOOOOOOOO0O

Ha natura di soccorso obbligatorio — e non di
soccorso convenzionale — 1’attivita di assistenza
che, sebbene svolta a seguito di richiesta del
comandante della nave in pericolo, non € accompagnata
da specifiche pattuizioni.

App. Lecce, 11 aprile 1996, Filikos Shipping

Corporation c. Impresa F.11i Domenico e
Giovanni Barretta S.n.c. - “Filikos”, DIRMAR 1997,
464.

0000000000000 0000000000
Soccorso senza mezzi nautici

Al fine della qualificazione quale assistenza del
servigio ad una nave 1in pericolo non €& necessario
1"uso da parte del soccorritore di mezzi nautici.

App. Lecce, 12 gennaio 1995, Bibolini Societa di
Navigazione S.p.a. C. Impresa Fratelli
Barretta S.n.c. - “Anna Bibolini”,DIRMAR 1996, 175.
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O0000O00O00O0OOOOOOOOOOOOO0O

Soggetto attivo del servizio di assistenza o
salvataggio non deve essere necessariamente una nave,
ma pud anche essere una persona o un insieme di
persone organizzate, anche senza 1l’ausilio di mezzi
meccanici.

Trib. Brindisi, 8 aprile 1991, F.1lli Barretta c.
Bibolini Soc. di Nav. ed altri - “Anna Bibolini”,
DIRMAR 1993, 1066.

O0000O00O0O0OOOOOOOOOOOOO0O

Osig.-THE “SURF CITY”

Insurance (Marine) - Subrogation - Waiver - Vessel carrying
cargo of naptha exploded - Cargo insurers paid cargo owners’
liability under salvage agreement and for loss of cargo - Under
insurance insurer waived rights of subrogation against subsidiary
or affiliate - Whether waiver extended to c.i.f. buyer - Whether
insurers could recover moneys paid from defendants.

[1995] 2 Lloyd's Rep. 242

00000000000000000000000
Limitation-ogranicenije

MSC MEDITERRANEAN SHIPPING CO. S.A. V. DELUMAR BVBA AND
OTHERS (THE “MSC ROSA M")

Admiralty practice - Limitation action - Carriage of goods
by sea - Claimants’ vessel nearly capsized - Parties liable
for very substantial salvage claim - Claimants applied for
decree of limitation - Whether defence to limitation claim

should be struck out.
[2000] 2 Lloyd's Rep. 399
0000000000000 0000000000

Il credito per compenso di assistenza e salvataggio
deve essere rivalutato secondo gli indici ISTAT.

Trib. Brindisi, 8 aprile 1991, F.1l1li Barretta c.
Bibolini Soc. di Nav. ed altri - “Anna
Bibolini”, DIRMAR 1993, 1066.

0000000000000 OOOOOOO0O00

Quando il servizio di SOCCOrso e prestato da
rimorchiatori italiani a nave avente la nazionalita di uno
Stato non aderente alla Convenzione di Bruxelles del 1910
(nel caso Liberia) alla fattispecie si applica 1la lex
loci.
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Trib. Taranto, 6 aprile 1995, Rimorchiatori Napoletani
S.M. c¢. Capitano Geoffrey Holland -“World Challenger”,
DIRMAR 1996, 1067

O00000OOOOOOOOO0OOOOOOOO

I1 servigio di assistenza reso, su ordine dell’autorita
marittima, da un rimorchiatore italiano ad una nave
italiana nelle acque di un porto italiano e regolato, in
base all’art. 25 disp. prel. cod. «civ., dal diritto
italiano.

Lodo arb., 26 giugno 1992, Se.Mar.Po. S.r.1l. c.
Armamento Enos S.r.l. - “Divemar”, DIRMAR 1993, 147.

000000000 OOOOO0O0OOOOOOOO

Ai fini della esclusione del diritto dell’equipaggio
della nave soccorritrice alla ripartizione del compenso,
in base all’art. 496 cod. nav. occorre una oggettiva e
permanente destinazione della nave all’attivita di
soccorso, che deve peraltro ritenersi sussistente
allorché questa, pur adibita a usi promiscui, sia
specificamente e permanentemente idonea a intervenire in
modo tempestivo per prestare qualsiasi tipo di soccorso.

Cass., Sez. Lav., 20 aprile 1995, n. 4427, Roberto
Scocco c¢. Panfido & C. S.r.1., DIRMAR 1997, 752.

0000000000000 OOOOOOOOOO

Ove un rimorchiatore presenti le caratteristiche di nave
armata ed equipaggiata al fine di prestare soccorso, tale
qualifica non e esclusa per il fatto che esso sia adibito
anche ad altri impieghi.

App. Lecce, 12 gennaio 1995, Bibolini Societa di
Navigazione S.p.a. c¢. Impresa Fratelli Barretta S.n.c. -
“Anna Bibolini”, DIRMAR 1996, 175.

O0000O00O0O0OOOOOOOOOOOOO0O

Il ricupero, a differenza dal salvataggio, non
presuppone un pericolo attuale per la spedizione marittima
ed ha ad oggetto un bene sostanzialmente modificato nella
sua consistenza fisica dal sinistro subito, ossia un
relitto della navigazione.

I1 riportare alla superficie una nave sommersa
costituisce ricupero e non salvataggio, anche se la nave
non abbia subito una modificazione a causa
dell’affondamento.
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Trib. Trieste, 23 ottobre 1995, SO.RI.SA. Trieste S.r.1.
c. Renato Luglio - “Mizar”, DIRMAR 1996, 776

O0000O00O0O0OOOOOOOOOOOOO0O

Il soccorso per ordine di autorita, di cui agli artt. 69
e 70 cod. nav. non riguarda solo 1’ipotesi in cui vi siano
persone in pericolo, ma si estende alle situazioni di
pericolo di perdita o di danni alla nave, alle
installazioni portuali e al traffico nonché all’ambiente.

2. Il diritto a compenso del soccorritore intervenuto a
seguito di ordine dell’autorita nei confronti del
proprietario della nave soccorsa e regolato dall’art. 491
cod. nav. e qgquindi presuppone l’esistenza di un pericolo
per la nave.

Trib. Taranto, 6 aprile 1995, Rimorchiatori Napoletani
S.M. c¢. Capitano Geoffrey Holland -“World Challenger”,
DIRMAR 1996, 1067.

00000000 OOOOOOO0OOOOOOOO

Anche gquando 1’assistenza viene prestata per ordine
dell’autorita nazionale, allorché la nave soccorritrice
e/o la nave soccorsa appartengono a Stati parte della
Convenzione di Bruxelles del 1910, il compenso  va
liquidato alla stregua dei precetti della
Convenzione medesima che prevale, quale 1legge speciale
italiana, sulle disposizioni del codice della navigazione.

Pertanto, 1’ammontare riconosciuto delle spese e dei
danni del soccorritore non va liquidato a parte in
aggiunta al compenso vero e proprio, ma la remunerazione
va determinata in via globale, tenuto conto, inter alia,
dell’ ammontare delle spese e dei danni.

L’Autorita marittima competente pud, nell’esercizio in
via d’urgenza dei suoi poteri discrezionali 1in materia,
ordinare 1’assistenza anche quando a bordo della nave in
difficolta non vi sono persone in pericolo di wvita, tanto
piu quando dalla nave, nella specie incagliata, deriva una
sostanziale minaccia di inquinamento di una riserva
naturale marina o un intralcio per la navigazione.

L’'Autorita giudiziaria ordinaria non pud® sindacare nel
merito 11 provvedimento con cui 1’Autorita marittima
dispone, nell’ambito dei suoi poteri discrezionali,
1’assistenza d’'urgenza, ma pud non riconoscere alle
persone alle quali e stato ordinato di prestare
assistenza, 11 diritto a compenso alla stregua dell’art. 2
della Convenzione 1910 o dell’art. 491 e pericolo segg.
cod. nav., qualora non sia sussistito un pericolo, nel
senso di una situazione di seria difficolta della nave
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soccorsa da cui essa non € in grado di liberarsi con i
propri mezzi.

Lodo arb., 24 novembre 1993, Armamento Tripcovich S.r.1l.
c. Casillo Grani S.n.c. - “Patrizia”, DIRMAR 1995, 242.

00000000 OOOOOO0OOOOOOOOO

6. Il soccorso per ordine dell’autorita a norma degli
artt. 69 e 70 cod. nav. non € limitato all’ipotesi in cui
vi siano persone in pericolo.

Lodo arb., 26 giugno 1992, Se.Mar.Po. S.r.1l. c.
Armamento Enos S.r.l. - “Divemar”, DIRMAR 1993, 147.

0000000000000 0000000000 I1 diritto a compenso del

soccorritore intervenuto a seguito di ordine
dell’autorita nei confronti del proprietario della nave
soccorsa e regolato dall’art. 491 cod. nav. e

quindi presuppone l’esistenza di un pericolo per la nave.

4. Non sussiste una situazione di pericolo per una nave
cisterna ormeggiata a un campo boe che ha terminato le
operazioni di sbarco ed é& assistita da rimorchiatori per
mantenere la posizione di ormeggio quando essa avrebbe
comunque potuto mollare i cavi e rimanere all’ancora alla
ruota ovvero anche salpare e allontanarsi. I servizi resi
dai rimorchiatori devono quindi essere rimunerati in base
alle tariffe portuali.

Trib. Taranto, 6 aprile 1995, Rimorchiatori Napoletani
S.M. c¢. Capitano Geoffrey Holland - “World Challenger”,
DIRMAR 1996, 1067.

0000000000000 0000000000
Unicita dell’istituto

La disciplina del codice della navigazione in tema di
assistenza e salvataggio e unitaria e quindi la
qualificazione dei servigi resi quali assistenza o
salvataggio non rileva al fine dell’accertamento del
diritto a un compenso.

App. Lecce, 12 gennaio 1995, Bibolini Societa di
Navigazione S.p.a. c. Impresa Fratelli Barretta S.n.c. -
“Anna Bibolini”, DIRMAR 1996, 175.

O0000O00O0O0OOOOOOOOOOOOO0O

KING V. BRANDYWINE REINSURANCE CO. (U.K.) LTD.

Reinsurance - Whether reinsured had established 1liability to
assured - Exxon Valdez - Clean-up costs - Proper law of policy -
Whether oil spill was “debris” - Effect of service of suit and
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arbitration clauses - Liability of insurers for suing and
labouring costs - Effect of breach of notification clause
[2004] 2 Lloyd's Rep. 670

KING V. BRANDYWINE REINSURANCE CO.

Reinsurance - General Corporate Excess policy by Exxon and
affiliates - 0il pollution following grounding of Exxon Valdez -
Assureds incurring clean-up costs and liability - Settlement of
claims by insurers - Whether insurers proving liability at law -
Law applicable to GCE policy - Effect of arbitration and service
of suit clauses - Whether o0il spill amounted to “debris” - Effect
of “notwithstanding” clause.

[2005] 1 Lloyd's Rep. 655

THE “TASMAN PIONEER”

Admiralty practice - Limitation of liability - Limitation fund
- Vessel grounded in Inland Sea of Japan - Damage caused to cargo
- Charterers applied for decree limiting dits 1liability to
claimants and fixing amount - Whether decree should be granted -
Whether defendants entitled to order requiring charterers to pay
fixed amount into Court - Whether Court had jurisdiction so to
order - Maritime Transport Act, 1994, ss. 84, 85.

[2003] 2 Lloyd's Rep. 713

THOMPSON AND ANOTHER V. MASTERTON AND ANOTHER

Limitation of 1liability - Personal injury claims - Costs -
Collision between vessels in Guernsey territorial waters - Whether
Convention on the Limitation of Liability for Maritime Claims,
1976, art. 2, par. l(a) limited costs of litigation.

[2004] 1 Lloyd's Rep. 304
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DODATNA JUDIKATURA - RAZNO - PRIJE 1989
INDEX - Internet

Uporedno Pomorsko Pravo (i dalje) od br. 1. do 155.
Internet-Jadranski Zavod HAZU.

Upozorenje: Odnosi se na prethodne zakone i na
Konvenciju 1910.

INDEX BR.13 / OBUHVACA BR. 1-12

INDEX BR. 24 / OBUHVACA BR. 14-24

INDEX BR. 48-49 / OBUHVACA BR. 25-47
INDEX BR.60 / OBUHVACA BR. 50-59

INDEX BR. 81 / OBUHVACA BR. 61-80

INDEX BR 101-102 OBUHVACA BR. 82-100
INDEX BR.122-124 / OBUHVACA BR. 101-121
INDEX BR. 141-144 / OBUHVACA BR. 122-140
INDEX OBUHVACA BR. 149-152

INDEX OBUHVACA br.155

0000000000000 OOOOOOO0O00

K.1910. In base alla Convenzione di Bruxelles del
1910 in tema di assistenza e salvataggio la
responsabilita dei proprietari dei beni soccorsi non
& solidale.

I1 soccorso prestato alla spedizione marittima

rientra nell’ambito degli atti e fatti che,
riguardando la spedizione, impegnano la
responsabilita dell’armatore in base all’art.
274 cod. nav. e pertanto 1’armatore pud essere
escusso, direttamente e immediatamente, per
1"intero ammontare della remunerazione relativa al
SOCCOrso alla nave e al carico, mentre la
responsabilita di ciascuno degli aventi diritto al
carico resta limitata al pagamento della

Prije 1989-Dodatna judikatura
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remunerazione relativa al soccorso di cui hanno
fruito 1le cose di rispettiva pertinenza e non
si estende alla remunerazione spettante per il
soccorso alla nave.

I1 principio secondo il quale 1’armatore pud essere
escusso per 1’intero ammontare della remunerazione
relativa al soccorso alla nave e al suo carico non
trova applicazione allorché 1’armatore ha stipulato,
direttamente o tramite 11 comandante, un contratto
esclusivamente in nome proprio ovvero ha sottoscritto
il Lloyd’s Standard Form of Salvage Agreement.

15.--- La controversia inerente 1’attribuzione di
quote del compenso all’equipaggio & di competenza del
Pretore in funzione di giudice del lavoro, la domanda
dei marittimi configurandosi come diritto di credito
derivante dal contratto di arruolamento.

Trib. Cagliari, 17 dicembre 1997, Francesco Fanari,
Antonio Pes e Antonio Asara c¢. Rimorchiatori Sardi
S.p.a., DIRMAR 1999, 819.

O0000O00O0O0OOOOOOOOOOOOO0

THE "TUBANTIA."
Salvage-Trespass-Motion for Continuation of Interim Injunction to restrain
new Salvors from interfering with Salvage Operations already in Progress.

(1923) 17 L1.L.Rep. 71

GRAND UNION (SHIPPING), LTD. V. LONDON STEAM-SHIP OWNERS' MUTUAL
INSURANCE ASSOCIATION, LTD. (THE "BOSWORTH" (NO. 3))

Marine insurance - Salvage award - Life salvage - Whether
recoverable under Lloyd's policy - Marine Insurance Act, 1906,
Sect. 65 (1) .Protection and indemnity insurance - Salvage award
for services to ship enhanced by services for saving life-
Whether recoverable under P. & I. Club rules.Salvage - Life
salvage - Whether recoverable under Lloyd's policy.

[1962] 1 Lloyd's Rep. 483

THE "MARLBOROUGH."

Salvage - Lifeboatmen as salvors - Risk to lifeboat-
Responsibility of lifeboatmen- Services rendered by lifeboat
John and Charles Kennedy to trawler Marlborough ashore near
Rosehearty (Aberdeenshire)- Trawler abandoned by crew-Derelict-
Lights left burning-Risk of air attack- Towed off by lifeboat
and taken to Fraserburgh -Salvage services admitted-Scale of
award-Whether lifeboatmen personally responsible to R.N.L.I. for
damage to or loss of lifeboat in undertaking salvage services-
R.N.L.I. Regulations, Nos. 104, 105, 106, 107, 109, 110.

(1943) 76 L1.L.Rep. 102

Prije 1989-Dodatna judikatura



Ivkovi¢, Spasavanje, 2007 243

THE "TEXACO SOUTHAMPTON"

Salvage - Reward - Defendants' wvessel taken in tow and brought
into Sydney Harbour - Tug services provided under towing
contract - Whether crew of tug volunteers - Whether crew
entitled to claim salvage award - Australia.

[1983] 1 Lloyd's Rep. 94

N.V. BUREAU WIJSMULLER V. "TOJO MARU" (OWNERS) (THE "TOJO MARU")

Salvage - Award - Salved vessel damaged by negligence of
salvors' employee-Diminished award by arbitrator-Whether owners
entitled to counterclaim for damage to salved vessel -Claim by
salvors to limit liability-Whether right of set-off between
salvors' salvage claim and owners' counterclaim-Whether right to
limit liability applicable only to balance of
counterclaim.Limitation of liability-Salvage-Salved vessel
damaged by negligence of salvors' diver working from salvors'
tug-Claim by salvors to limit liability-Whether negligent act of
diver an act "on board" or in the "management" of salvors' tug-
Right of owner of salved vessel to set-off by way of
counterclaim for damage to salved vessel against salvage award-
Merchant Shipping Act, 1894, sect. 503-Merchant Shipping
(Liability of Shipowners and Others) Act, 1958.

[1971] 1 Lloyd's Rep. 341

THE "TESABA"

Salvage - Jurisdiction - Arrest of vessel by salvors for breach
of salvage agreement - Whether salvors' claim within
Administration of Justice Act, 1956, s. 1 (1) (g), (h) and (3),
s. 3 (4).

[1982] 1 Lloyd's Rep. 397

ANDREAS SOBONIS ET AL. V. THE "NATIONAL DEFENDER"; NATIONAL
TRANSPORT CORPORATION ET AL. AND GRANEKSPORT PREDUZECE ZA TIZVOZ
I UVOZ ZITARICA (THE "NATIONAL DEFENDER")1

United States-Salvage-Vessel on reef-Other vessel chartered by
owners to unload cargo -Vessel refloated-Claim for salvage by
crew of other vessel-Degree of danger to vessel-Voluntariness of
service-Other vessel's crew performing routine work- Low salvage
award-Whether agreement on remuneration by salvors outside U.S.
territorial limits unenforceable-46 U.S. Code, sect. 600.

[1970] 1 Lloyd's Rep. 40

THE “GORING”

Salvage - Remuneration - Vessel salved in non-tidal waters -
Salvors claimed reward - Whether Court had jurisdiction to award
salvage - Whether writ should be set aside.

[1987] 2 Lloyd's Rep. 15

Prije 1989-Dodatna judikatura
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FISHER AND OTHERS V. THE "OCEANIC GRANDEUR" ROBERTS AND OTHERS
V. THE "OCEANIC GRANDEUR"

Australia - Salvage - Vessel striking uncharted rock - Salved by
other vessel - Salvage claim by officers and crew - Danger to
salved vessel and to salvors - Voluntariness - Effect of salvage
agreement between owners of two vessels - Amount of award -
Factors to be considered.

[1972] 2 Lloyd's Rep. 396

"BOSTONIAN" (OWNERS, MASTER AND CREW) AND PATTERSON V. THE
"GREGERSO" (OWNERS) (THE "GREGERSO")

Salvage - Voluntariness - Grounding of vessel, causing
obstruction to port - Vessel removed by port authority - Port
authority under statutory duty to remove obstruction - Whether

port authority or employees entitled to salvage award - Whether
ultra vires authority to enter into Lloyd's Standard Form of
Salvage Agreement.

[1971] 1 Lloyd's Rep. 220

TYNE TUGS LTD. AND OTHERS V. "ALDORA" (OWNERS) (THE "ALDORA")
Salvage - Claim for salvage - Vessel running aground outside
dredged channel leading to Blyth Harbour - Before salvage
services required tugs and pilots already engaged to escort ship
into harbour - Whether salvage claim restricted to getting ship
off sandbank or extended to getting ship into harbour.Salvage -
Salvage remuneration - Interest - Whether interest permissible
on salvage award - Law Reform (Miscellaneous Provisions) Act,
1934, s. 3 (1).

[1975] 1 Lloyd's Rep. 617

"SAINT CLAIR" AND OTHERS V. "AUDNY," &C.
SALVAGE.
(1921) 6 Ll1.L.Rep. 372

CHINA-PACIFIC S.A. V. THE FOOD CORPORATION OF INDIA (THE

"WINSON™)

Salvage - Bailment - Remuneration - Vessel stranded - Voyage abandoned -
Salvage services rendered to cargo - Whether relationship between charterers
and salvors that of bailor-bailee - Whether salvors entitled to remuneration
- Lloyd's Open Form of Salvage agreement.

[1979] 1 Lloyd's Rep. 167

N.V. BUREAU WIJSMULLER V. THE "TOJO MARU" (OWNERS)
Salvage - Award - Salved vessel damaged by negligence of salvors' employee-—

Prije 1989-Dodatna judikatura



Ivkovi¢, Spasavanje, 2007 245

Diminished award by arbitrator-Whether owners entitled to counterclaim for
damage to salved vessel -Claim by salvors to limit liability-Whether right of
set-off between salvors' salvage claim and owners' counterclaim-Whether right
to limit liability applicable only to balance of counterclaim.Limitation of
liability-Salvage-Salved vessel damaged by negligence of salvors' diver
working from salvors' tug-Claim by salvors to limit liability-Whether
negligent act of diver an act "on board" or "in the management" of salvors'
tug-Right of owner of salved vessel to set-off by way of counterclaim for
damage to salved vessel against salvage award-Merchant Shipping Act, 1894,
Sect. 503-Merchant Shipping (Liability of Shipowners and Others) Act,
1958.Equity - Set-off - Claim for salvage award - Salved vessel damaged by
negligence of salvors' employee-Whether owners had right of set-off against
salvors' claim- Whether salvors entitled to limit liability- Whether
limitation of liability applied before or after set-off. [1969] 2 Lloyd's

Rep. 193

BRITISH COLUMBIA PACKERS LTD. V. THE MOTOR VESSEL "PUBNICO
VIRGO", HER CARGO ETC. AND SEALIFE FISHERIES LTD. (THE "PUBNICO

VIRGO")
Salvage - Quantum of award - Fishing vessel rendering voluntary salvage
services to another fishing vessel. [1975] 1 Lloyd's Rep. 448

GARK V. STRAITS TOWING, LTD. AND SAYER (THE "BELIZE")
Salvage-Contractual services-Alleged negligence of salvors-
Liability of owners and/or master of salving vessel.Contract-
Refloating services-Alleged negligence of tug-Liability of
owners and/or master of tug.

[1966] 2 Lloyd's Rep. 277

THE "UNIQUE MARINER"

Salvage - Contract - Validity - Master signed Lloyd's form of
salvage agreement - Master refused to allow salvors to perform
contract - Whether master had authority to sign agreement -
Whether contract invalidated on grounds of misrepresentation,
mistake and non-disclosure.

[1978] 1 Lloyd's Rep. 438

THE "QUEEN ELIZABETH."

Salvage-Award-Matters to be taken into consideration -
Professional salvors- Salvage by H.M. tugs-Tugs under contract
to provide towage assistance -"Special services"-High values of
salved property-Ship of immense size -Prestige of well-known
shipowners in maintaining advertised schedules- Immobilization
of valuable ship- Services rendered by H.M. tugs Volatile,
Swarthy, St. Mellons, Resolve, Saucy and Antic, by salvage tugs
Bustler and Metinda III, and by S. Co.'s tugs Clausentum,
Canute, Neptune and Vulcan to steamship Queen Elizabeth aground
forward in Southampton Water-Ship refloated after being aground
24 hours-Ship lightened in meantime, reducing her mean draught
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by about 2 ft.- Alteration of trim, raising her forepart by
about 6 ft.-Use of own engines -Nature of services-Risk to tugs-
Bottom and other structural damage sustained by salved ship-
Increasing risk-Possibility of total loss- Consideration of
exceptionally high value of salved property in assessing award-
S. Co. under contract with owners of salved ship to provide
regular towage assistance-Term of contract that S. Co. must not
make any claim on a salvage basis for any "special services" -
Further provisions in contract that"Special services" shall mean
and include services, whether by way of towage or of attendance
upon vessels of the Cunard or Associated Companies, which, by
reason of stress of weather, breakdown or any defect of
machinery or equipment may not be under complete control.It is
understood that you will reimburse us for any award for salvage
services given through the Courts to the masters and crews of
the tugs.Whether services rendered by S. Co.'s tugs were
"special services"- Position of H.M. tugs considered- Merchant
Shipping (Salvage) Act, 1940.

(1948) 82 L1.L.Rep. 803

CHINA PACIFIC S.A. V. THE FOOD CORPORATION OF INDIA (THE
"WINSON")

Salvage - Bailment - Remuneration - Vessel stranded - Voyage
abandoned - Salvage services rendered to cargo - Whether
relationship between charterers and salvors that of bailor-
bailee - Whether salvors entitled to remuneration - Lloyd's Open
Form of Salvage agreement.

[1982] 1 Lloyd's Rep. 117

"BANKSTONE" (OWNERS, MASTER AND CREW) V. THE "BLUEBIRD" (THE
"BLUEBIRD")

Salvage - Award - Assessment - Services rendered to vessel
disabled in North Sea in severe weather conditions - Vessel in
danger of foundering with loss of life - Whole of saving of

vessel not accomplished by plaintiff salvors - Value of salved
vessel £550 - Award by Brandon, J., of £400.
[1971] 1 Lloyd's Rep. 229

THE "ESCHERSHEIM"

Salvage - Admiralty actions in rem - Salvage operations off
coast of Spain following collision between Sudanese ship and
West German ship - Sudanese ship beached on Spanish coast
becoming total loss and causing subsequent pollution - Action in
Spain pending against owners of Sudanese ship and salvors -
Whether claims within jurisdiction of Admiralty Court - Whether
by terms of Lloyd's salvage agreement claims should be decided

by arbitration - Whether Court should exercise its discretion
and stay proceedings in England - Arbitration Act, 1950, s. 4
(1) - Administration of Justice Act, 1956, s. 1 (1), (d), (e),
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(g), (h), (3).
[1974] 2 Lloyd's Rep. 188

THE "ESCHERSHEIM"

Salvage - Admiralty actions in rem - Salvage operations off
coast of Spain following collision between Sudanese ship and
West German ship - Sudanese ship beached on Spanish coast
becoming total loss and causing subsequent pollution - Action in
Spain pending against owners of Sudanese ship and salvors -
Whether claims within jurisdiction of Admiralty Court - Whether
by terms of Lloyd's salvage agreement claims should be decided

by arbitration - Whether Court should exercise its discretion
and stay proceedings in England - Arbitration Act, 1950, s. 4
(1) - Administration of Justice Act, 1956, s. 1 (1) (d), (e),

(g), (h), (3).
[1976] 1 Lloyd's Rep. 81

N.V. BUREAU WIJSMULLER V. THE "TOJO MARU" (OWNERS)

Limitation of liability-Salvage-Salved vessel damaged by
negligence of salvors' diver working from salvors' tug-Claim by
salvors to limit liability-Whether negligent act of diver an act
"on board" or "in the management" of salvors' tug-Right of owner
of salved vessel to set-off by way of counter-claim for damage
to salved vessel against salvage award-Merchant Shipping Act,
1894, Sect. 503-Merchant Shipping (Liability of Shipowners and
Others) Act, 1958.Salvage - Award - Salved vessel damaged by
negligence of salvors' employee-Diminished award by arbitrator-
Whether owners entitled to counterclaim for damage to salved
vessel -Claim by salvors to limit liability-Whether right of
set-off between salvors' salvage claim and owners' counterclaim-
Whether right to limit liability applicable only to balance of
counterclaim.Equity - Set-off - Claim for salvage award - Salved
vessel damaged by negligence of salvors' employee-Whether owners
had right of set-off against salvors' claim- Whether salvors
entitled to limit liability- Whether limitation of liability
applied before or after set-off.

[1969] 1 Lloyd's Rep. 133
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CHINA-PACIFIC S.A. V. THE FOOD CORPORATION OF INDIA (THE

"WINSON™)

Salvage - Bailment - Remuneration - Vessel stranded - Voyage abandoned -
Salvage services rendered to cargo - Whether relationship between charterers
and salvors that of bailor-bailee - Whether salvors entitled to remuneration
- Lloyd's Open Form of Salvage agreement.

[1980] 2 Lloyd's Rep. 213
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THE "ILO"
Salvage - Remuneration - Vessel took the ground in River Thames
- Plaintiffs rendered salvage services - Amount of salvage award

plaintiffs entitled to.
[1982] 1 Lloyd's Rep. 39

THE "HUDSON LIGHT"

Salvage - Pilot - Vessel aground in River Thames - Tugs in
attendance - Pilot called - Took charge of refloating
operations—-Assessment of award.

[1970] 1 Lloyd's Rep. 166
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DODATNA JUDIKATURA - NAGASAKI SPIPRIT

Lord Chancellor Lord Goff of Chieveley Lord Mustill Lord Lloy
of Berwick, Lord Hope of Craighead

SEMCO SALVAGE & MARINE PTE. LTD. v.LANCER NAVIGATION CO. LTD.
NAGASAKI SPIRIT

on 6 FEBRUARY 1997

LORD MACKAY OF CLASHFERN L.C.

My Lords,

I have had the advantage of reading in draft the speech to Lk
given by my noble and learned friend, Lord Mustill. I agree with hi
for the reasons that he has given that the appeal and the cross
appeal should be dismissed, in each case with costs.

In relation to the appeal I would in particular emphasise th
importance of the interpretation of the relevant words in thei
context. Although no doubt an interpretation clause defining expense
could specifically include an item or items that were not expenses i
would more naturally be concerned with identifying particular heac
or types of expenses. When the expenses as defined are repeatedl
spoken of as incurred this appears to me to preclude the view tha
expenses as defined includes remuneration or profit. The use of th
term rate 1s explained by the need to do more than identify
particular figure. The circumstances require a Jjudgment of how muc
of the total expense incurred for equipment and personnel is fairl
to be taken as applying to the equipment actually and reasonably use
in the salvage operation in gquestion taking into consideration th
criteria referred to.

For my own part I would not have found it necessary to examir
the travaux preparatoires in order to reach a decision on the centra
issue in this appeal. However out of respect for the very full ar
detailed arguments to which your Lordships were treated, I am gla
and grateful to my noble and learned friend that he has done so i
such an admirable way, in an area of the law in which he is such a
eminent authority and has reached the conclusion that this analysi
strongly reinforces the view formed on the words themselves read i
their context.

LORD GOFF OF CHIEVELEY

My Lords,

I have had the benefit of reading in draft the speech to be give
by my noble and learned friend, Lord Mustill. I agree with it, ar
for the reasons which he gives I would dismiss both the appeal ar
the cross-appeal.

LORD MUSTILL

My Lords,

The law of maritime salvage 1s o0ld, and for much of its lon
history it was simple. The reward for successful salvage was alway
large; for failure it was nil. At first, the typical salvor was on
who happened on a ship in distress, and used personal efforts an
property to effect a rescue. As time progressed, improvements 1
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speed, propulsive power and communications bred a new community c
professional salvors who found it worth while to keep tugs ar
equipment continually in readiness, and for much of the time idle
waiting for an opportunity to provide assistance and earn a larg
reward. This arrangement served the maritime community and it
insurers well, and the salvors made a satisfactory living. It wa
however an expensive business and in recent years the capital an
running costs have been difficult for the traditional salvac
concerns to sustain. A number of these were absorbed into large
enterprises, less committed perhaps to the former spirit, ar
unwilling to stake heavy outlays on the triple chance of finding
vessel in need of assistance, of accomplishing a salvage liable to &
more arduous and prolonged than in the days of smaller merchan
ships, and of finding that there was sufficient value left in th
salved property at the end of the service to justify a substantia
award. At about the same time a new factor entered the equation
Crude oil and its products have been moved around the world by sea i
large quantities for many years, and the risk that cargo or fue
escaping from a distressed vessel would damage the flora and fauna c
the sea and shore, and would impregnate the shoreline itself, wa
always present; but so long as the amount carried by a single vesse
was comparatively small, such incidents as did happen were not larg
enough to attract widespread attention. This changed with tt
prodigious increase in the capacity of crude o0il carriers which bega
some three decades ago, carrying with it the possibility of
disaster whose consequences might extend far beyond the loss of th
imperilled goods and cargo. Such a disaster duly happened, at a tin
when public opinion was already becoming sensitive to assaults on th
integrity of the natural environment. Cargo escaping from the wrec
of the Torry Canyon off the Scillies caused widespread contaminatic
of sea, foreshore and wild 1life. The resulting concern ar
indignation were sharpened when the Amoco Cadiz laden with 220,0C
tons of crude oil stranded on the coast of France, causing pollutic
on an even larger scale, 1in circumstances which rightly or wrongl
were Dbelieved to have involved a possibly fatal delay durin
negotiations with the intended salvors.

To this problem the traditional law of salvage provided n
answer, for the only success which mattered was success in preservin
the ship, cargo and associated interests; and this was logical, sinc
the owners of those interests, who had to bear any salvage award tha
was made, had no financial stake in the protection of anything else
This meant that a salvor who might perform a valuable service to th
community in the course of an attempted salvage, by for exampl
moving the vessel to a place where the escape of o0il would be les
harmful, would recover nothing or only very little, if in the end th
ship was lost or greatly damaged. Something more was required ¢t
induce professional salvors, upon whom the community must rely fc
protection, to keep in existence and on call the fleets necessary fc
the protection of natural resources in peril. Some new form ¢
remuneration must be devised. It is with an important aspect of th
scheme worked out during long and hard-fought negotiations betwee
the shipowning and cargo interests and their insurers on the one han
and representatives of salvors on the other, with participation Lk
governmental and other agencies, that the present appeal 1
concerned.
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It is important to make clear at the start that the solutic
devised in the 1980's was not to create a new institution: a kind c
free-standing "environmental salvage." The services performed remain
as they have always been, services to ship and cargo, and the awar
is borne by those standing behind ship and cargo. The difference 1
that the sum payable to the salvor may now contain an additiona
element to reflect the risk to the environment posed by the vesse
for which the services are performed. This element of "specia
compensation”" 1is based on the salvor's "expenses" (as defined) ar
may be enhanced in cases where the salvage operations have actuall
prevented or minimised environmental damage. The reward for th
salvage itself 1s assessed and apportioned between the vessel an
other property interests as before, and the difference if any betwee
the amount so awarded (or nil, if there is no award) and the amoun
of the special compensation is due to the salvor from the shipowne
alone. Two issues are now before the House about the principles c¢
which the special compensation should be assessed. Of these, one i
much the more difficult. I will concentrate on this, leaving over th
second point for a brief reference at the end.

The events which have led successively to hearings before Mr
R.F. Stone Q.C. as salvage arbitrator, Mr. J.F. Willmer Q.C. a
appeal arbitrator, Clarke J., sitting in the Commercial Court c¢
appeal from the award of Mr. Willmer, the Court of Appeal [1996]
Lloyd's Rep. 449, and finally your Lordships were summarised L
Clarke J. [1995] 2 Lloyd's Rep. 44, 46-47 in terms which I am glad t
adopt. At about 23.20 hours on 19 September 1992 Nagasaki Spiri
collided with the container ship Ocean Blessing. The collisic
occurred in the northern part of the Malacca Straits. At the time c¢
the collision Nagasaki Spirit was part laden with a cargo of 40,1%
tonnes of Khafji crude oil. As a result of the collision, abou
12,000 tonnes of Nagasaki Spirit's cargo were released into the se
and caught fire. Both ships were engulfed by the fire. Only tw
members of the crew of Nagasaki Spirit survived the fire. All th
crew of Ocean Blessing lost their lives. At about 09.00 hours on 2
September the appellants, Semco Salvage and Marine Pte. Ltc
("Semco"), agreed to salve Nagasaki Spirit and her cargo on the tern
of Lloyds Open Form 1990 (hereafter "L.O.F. 1990"). Later that da
they agreed to salve Ocean Blessing on the terms of the same form.

On the same day Semco mobilized a number of tugs, which proceede
to the position of the casualty. Semco fought the fire on Nagasak
Spirit. They succeeded in extinguishing it at about 12.20 on 2
September. At about 17.00 hours on 26 September the Malaysian polic
expressed concern that the casualty might cause pollution. The
ordered Semco to tow Nagasaki Spirit away from the Malaysian coast
At about 14.03 hours on 3 October Nagasaki Spirit was anchored in
position off Belawan 1in Indonesia. She remained at this anchorag
until 24 October.

On 22 October the Indonesian authorities granted Semco permissic
for a ship to ship transfer of the cargo remaining on board Nagasak
Spirit. On 24 October, Semco moved Nagasaki Spirit to a new positic
in order to transfer her cargo. Transhipment of the cargo frc
Nagasaki Spirit to Pacific Diamond was commenced at 00.25 hours on 2
October. Nagasaki Spirit remained at the anchorage position unti
about 14.00 hours on 25 November when a tow to Singapore commencec
At 15.40 hours on 12 December Nagasaki Spirit was redelivered to he
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owners afloat alongside the shipyard quay in Singapore.

Before turning to the relevant provisions of L.O.F. 1990 a 1littl
of its history must be given. The move towards the evolution of wha
has been called a "safety net," designed to provide an additiona
incentive for salvors to keep fleets on station, began during th
late 1970's with two parallel initiatives. These first bore fruit i
the 1980 revision of the Lloyds Open Form, so as to make clause 1(a
read as follows:

"The Contractor agrees to use his best endeavours to salve the
and/or her cargo bunkers and stores and take them to . . . or othe
place to be hereafter agreed or if no place is named or agreed to
place of safety. The Contractor further agrees to use his bes
endeavours to prevent the escape of o0il from the wvessel whil
performing the services of salving the subject vessel and/or he
cargo bunkers and stores. The services shall be rendered and accepte
as salvage services upon the principle of 'no cure-no pay' excer
that where the property being salved is a tanker laden or partl
laden with a cargo of o0il and without negligence on the part of th
Contractor and/or his Servants and/or Agents (1) the services are nc
successful or (2) are only partially successful or (3) the Contractc
is prevented from completing the services the Contractor shal
nevertheless be awarded solely against the Owners of such tanker hi
reasonably incurred expenses and an increment not exceeding 15 pe
cent of such expenses but only 1if and to the extent that suc
expenses together with the increment are greater than any amoun
otherwise recoverable under this Agreement. Within the meaning of th
said exception to the principle of 'no cure-no pay' expenses shall i
addition to actual out of pocket expenses include a fair rate for al
tugs craft personnel and other equipment used by the Contractor i
the services and o0il shall mean crude o0il fuel oil heavy diesel oi
and lubricating oil."

The history of this revision to the common form of salvac
contract does not appear from the materials before the House, but i
is possible to give an account of the contemporaneous efforts t
reach an international solution, in the shape of a replacement fc
the Salvage Convention of 1910. Within a few months of the Amoc
Cadiz disaster the International Maritime Organisation ("I.M.O.") ha
taken the matter in hand and prepared an initial report (not befor
the House). The problem was also addressed by the Comite Maritin
International ("C.M.I.") which agreed to co-operate in a study of th
private law principles of salvage. The outcome was the establishmen
of sub-committee under the chairmanship of Professor E. Selvig, whic
prepared a draft convention accompanied by a report. These document
were placed before a conference of C.M.I. in Montreal during Ma
1981, by which time L.O.F. 1980 with its safety net provision ha
come into force. The debates at Montreal led to a final draft
together with a report by Mr. B. Nielsen. For a time there was 1ittl
further progress, but eventually a diplomatic conference led to tL
agreement of the International Convention on Salvage, 1989 ("th
Convention"). This did not come into force internationally until Jul
1996, when the necessary ratifications were achieved. So far a
English domestic law is concerned the Convention was given the forc
of law in the United Kingdom by the Merchant Shipping Act 199%
section 224. But the Act did not affect rights and liabilitie
arising out of operations started before 1 January 1996. Accordingly
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the claim now under consideration is a private law claim, based c
L.O.F. 1990. The Convention is relevant only because having partl
been inspired by LOF 1980 it is now incorporated by reference int
L.O.F. 1990.

It is appropriate next to quote the relevant terms of L.O.F. 19¢
and the Convention. The former provides as follows:

"l. (a) The Contractor shall use his best endeavours:-
(i) to salve the '. . .' and/or her cargo freight bunkers store
and any other property thereon and take them to . . . or to suc

other place as may hereafter be agreed either place to be deemed
place of safety or if no such place is named or agreed to a place c
safety and

(ii) while performing the salvage services to prevent or minimiz
damage to the environment.

(b) Subject to clause 2 incorporating Convention Article 14 tt
services shall be rendered and accepted as salvage services upon th
principle of 'no cure--no pay.'

(c) The Contractor's remuneration shall be fixed by Arbitration i
London in the manner hereinafter prescribed and any other differenc
arising out of this Agreement or the operations thereunder shall L
referred to Arbitration in the same way. .o

"2. Articles 1l(a) to (e), 8, 13.1, 13.2 first sentence, 13.3 and 1
of the International Convention on Salvage 1989 ('the Conventic
Articles') set out hereafter are hereby incorporated into thi
Agreement. The terms 'Contractor' and 'services'/'salvage services
in this Agreement shall have the same meanings as the tern

'salvor(s)' and 'salvage operation(s)' in the Convention Articles."
As regards the Convention the following are material:
Article 1

"Definitions

For the purpose of this Convention:

(d) Damage to the environment means substantlal physical damage t
human health or to marine 1life or resources in coastal or inlan
waters or areas adjacent thereto, caused by pollution, contaminatior
fire, explosion or similar major incidents.

(e) Payment means any reward, remuneration or compensation du
under this Convention. . . . "

Article 8
"Duties of the salvor and of the owner and master
"l The salvor shall owe a duty to the owner of the vessel or othe
property in danger:

(a) to carry out the salvage operations with due care;

(b) in performing the duty specified in subparagraph (a), t
exercise due care to prevent or minimize damage to the environment;

"2 The owner and master of the vessel or the owner of other propert
in danger shall owe a duty to the salvor:
(a) to co-operate fully with him during the course of the salvag
operations;
(b) in so doing, to exercise due care to prevent or minimize damag
to the environment; . . . "
Article 12
"Conditions for reward
"l Salvage operations which have had a useful result give right to
reward. . . . "
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Article 13

"Criteria for fixing the reward

"l The reward shall be fixed with a view to encouraging salvag
operations, taking into account the following criteria without regar
to the order in which they are presented below:

(a) the salved value of the vessel and other property;

(b) the skill and efforts of the salvors in preventing c¢
minimizing damage to the environment;

(c) the measure of success obtained by the salvor;

(d) the nature and degree of the danger;

(e) the skill and efforts of the salvors in salving the vessel
other property and life;

(f) the time used and expenses and losses incurred by the salvors;

(g) the risk of liability and other risks run by the salvors c
their equipment;

(h) the promptness of the services rendered;

(1) the availability and use of vessels or other equipment intende
for salvage operations;

(jJ) the state of readiness and efficiency of the salvor's equipmen
and the value thereof.

"3 The rewards, exclusive of any interest and recoverable lega
costs that may be payable thereon, shall not exceed the salved valu
of the vessel and other property."

Article 14

"Special compensation

"l If the salvor has carried out salvage operations in respect of
vessel which by itself or its cargo threatened damage to tk
environment and has failed to earn a reward under article 13 at leas
equivalent to the special compensation assessable in accordance wit
this article, he shall be entitled to special compensation from th
owner of that vessel equivalent to his expenses as herein defined.

"2 If, in the circumstances set out in paragraph 1, the salvor Lk
his salvage operations has prevented or minimized damage to th
environment, the special compensation payable by the owner to th
salvor under paragraph 1 may be increased up to a maximum of 30 pe
cent. of the expenses incurred by the salvor. However, the tribunal
if it deems it fair and just to do so and bearing in mind th
relevant criteria set out in article 13, paragraph 1, may increas
such special compensation further, but in no event shall the tota
increase be more than 100 per cent. of the expenses incurred by th
salvor.

"3 Salvor's expenses for the purpose of paragraphs 1 and 2 means th
out-of-pocket expenses reasonably incurred by the salvor in th
salvage operation and a fair rate for equipment and personne
actually and reasonably used in the salvage operation, taking int
consideration the criteria set out in article 13, paragraph 1(h), (i
and (j) .

"4 The total special compensation under this article shall be pai
only if and to the extent that such compensation is greater than ar
reward recoverable by the salvor under article 13."

It is also necessary to set out the preamble to the Convention
which although not directly incorporated in L.O.F. 1990 is plainl
relevant to a proper understanding of the provisions just quoted:

"The States Parties to the present Convention,

Recognizing the desirability of determining by agreement unifor
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international rules regarding salvage operations,

Noting that substantial developments, in particular the increase
concern for the protection of the environment, have demonstrated th
need to review the international rules presently contained in th
Convention for the Unification of Certain Rules of Law relating t
Assistance and Salvage at Sea, done at Brussels, 23 September 1910,

Conscious of the major contribution which efficient and timel
salvage operations can make to the safety of vessels and othe
property in danger and to the protection of the environment,

Convinced of the need to ensure that adequate incentives ar
available to persons who undertake salvage operations in respect ¢
vessels and other property in danger .

The principal issue in the present appeal concerns the definitic
of "expenses" in article 14.3, and in particular that part of i
which includes 1in the expenses "a fair rate for equipment an
personnel actually and reasonably used in the salvage operation.
Four elements have been identified as possible components of th
"fair rate." (1)The direct costs to the salvor of performing th
service; (2)the additional costs of keeping the vessels and equipmen
on standby; (3)a further element to bring the recoverable "expenses
up to a rate capable of including an element of profit; and, (4)
final element bringing the recovery up to the level of a salvag
award. The respondent owners of ship and bunkers (whom I will cal
"the Owners") accept that the first two elements are properl
included. For their part, the appellants Semco concede that th
fourth element cannot be included. In my opinion this understandin
is plainly right, for reasons too plain to call for elaboration. Th
dispute revolves around the third element. Semco asserts, and th
Owners deny, that this too should feature in the calculation unde
article 14.3.

0000000000000 0000000000

In a compressed form, which does less than Jjustice to the
reasoning, the opinions on this issue expressed by successive
tribunals have been as follows. Much of the long and careful
award of Mr. Stone Q.C. was concerned with a traditional
salvage reward under article 13. This need not be described
here. When he came to the "special compensation" the arbitrator
stressed the need for encouragement. A professional salvor who
had done his best but had in the event failed to avert damage
to the environment would not be encouraged to stay in the
business or try again if he merely received his expenditure
even if that took account of idle time. To arrive at a "rate"
which it is "fair" it is necessary to have in mind as a broad
classification the type of work done; the scale of the 7job;
whether the towage was to a large or small vessel, whether or
not there were crew and machinery to assist, but not to the
risks experienced and the benefit conferred. It must be a rate
which makes some contribution to future investment; but this
must be tempered by the fact that there will be further
encouragement in the event of success. It 1is of great
assistance in assessing a fair rate to know the actual cost and
basic market rates, but a fair rate is none of these rates or a
straight mathematical computation of those rates.
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The arbitrator's opinion is exemplified by the figures set
out in the award. As an example one may take the figures for
the tug Salvenus. The basic daily cost averaged over a full
year including overheads was é&dollar; 1,990. On a basis of 50
per cent. utilisation the figure was &dollar; 3980 per day. A
further uplift of 50 per cent. reflecting a minimum actual
service performed increased the figure to &dollar; 5970.
Finally, a figure was shown of &dollar; 7000 per day for a tug
of that size engaged in a straightforward commercial ocean
towage of a vessel of a similar size without taking into
account specialist or extraordinary services. From these
figures the arbitrator built upwards to a fair rate of &dollar;
16000 per day. Applying a similar approach to the other vessels
and to personnel and equipment the arbitrator arrived at a
figure for "expenses" under article 14.3 of &dollar; 3,623,180,
equivalent in Singapore Dollars to S&dollar; 5,967,671. After
adding out- of-pocket expenses the total allowed under article
14.3 was S&dollar; 7,658,117.

Since in the present case the salvage resulted in benefit
to the environment the arbitrator was required to apply the
strange formula for enhancement of the "expenses" contained in
article 14.2. The difficulties caused by this formula, the
outcome of an wunresolved conflict Dbetween the states and
interests taking part in the drafting of the Convention, will
no doubt have to be resolved before long, but they do not arise
on this appeal and need not be addressed now. (I)It is enough
to record that the arbitrator applied an increment of 65 per
cent. The resulting figure was S&dollar; 12,635,893, which
exceeded the salvage awarded under article 13 by S&dollar;
3,135,893. This was the special compensation, which now remains
in dispute.

The Appeal Arbitrator disagreed with Mr. Stone in several
respects. First, and of great significance in financial terms,
he concluded that the award of traditional salvage under
article 13 was too low, by S&dollar; 1,250,000. Secondly, on
the award of special compensation under Article 14 he took a
different line from Mr. Stone, as follows:

1. Although the definition of expenses may be broad, it is
still a definition of expenses. It does not support the finding
of a fair rate at such a level as by itself to lead to an
encouraging profit for the salvors, still less anything which
would be regarded as akin to salvage remuneration. The addition
of an increment under article 14.2 could all too easily lead to
a figure which went well beyond compensation and became salvage
remuneration by the back door.

2. The travaux ©preparatoires were inconsistent with a
construction of article 14.3 as providing a rate which was
encouraging, even before the addition of any increment under
article 14.2.

3. A rate which reflected idle time and the availability of
vessels but which did not take into account the criteria of
paragraphs (h), (i) and (j) of article 13.1 would be too low.

4. The type and scope of the job would be a relevant factor in
assessing the fair rate, if only because it would be reflected
in the cost to the salvors of undertaking the services.
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5. The ability in certain cases to obtain an award of special
compensation is an additional incentive, but it is a fall-back
or safety net. It is only awarded when it is greater than any
award recoverable for salvage. It follows that in any case
where the services are substantial the salvage award ought to
be more, and where possible significantly more, than what would
be awarded by way of special compensation, unless the amount
which can be awarded for salvage is constrained by the value of
the salved fund.

Applying these and other considerations the appeal
arbitrator concluded that the total amount awarded by Mr. Stone
was much too high. He then performed three assessments, on each
of which he differed from Mr. Stone. The first was to
reconsider the salvage award, which he regarded to be
insufficiently encouraging; and he increased it to Sé&dollar;
10,750,000. Your Lordships are not troubled with this question.
Secondly, (II) appeal arbitrator------“... he arrived at his own
figures for the expenses under article 14.3. For example, in
respect of the Salvenus he awarded a rate of S&dollar; 7,500
per day, as against the arbitrator's figure of &dollar; 16,000.
Finally, as to the increment under article 14.2 he agreed with
the arbitrator's basic approach. On the figures for expenses
under article 14.3, the appeal arbitrator would have regarded
the arbitrator's uplift of 65 per cent. as too much. But on the
appeal arbitrator's own approach to expenses this increment
seemed fair and reasonable. The result was to increase the
grand total wunder article 14.3 of S&dollar; 5,216,404 to
S&dollar; 8,607,067. This was less than the salvage award, so
that no special compensation was payable.

(ITI)—-—————-- On appeal to Clarke J. [1995] 2 Lloyd's Rep. 44
four principal questions were discussed, two relating to
salvage and two to special compensation under article 14. As to
the latter, the learned judge broadly accepted the arguments
which the owners were later to repeat before this House, and
accordingly upheld the general principles which the appeal
arbitrator had sought to apply. But “...the learned judge did
not agree with the way in which the appeal arbitrator had
arrived at the figures which he had substituted for those of
the arbitrator. As to salvage under article 13, the Jjudge
concluded that the Appeal Arbitrator was entitled in principle
to differ from the award of the arbitrator, and that he was
also entitled to cross-check between the amounts which he
proposed to grant as salvage and as special compensation; but
that since the figures for the latter were wrongly assessed the
Appeal Arbitrator's salvage award might thereby have been
distorted. He therefore remitted the matter to the Appeal
Arbitrator to reconsider the quantification of salvage.

(IV) —-—-———- In the Court of Appeal a majority (Staughton and
Swinton Thomas L.JJ.) agreed with Clarke J. As Staughton L.J.
put it [1996] 1 Lloyd's Rep. 449, 455:

". . . a fair rate . . . means a rate of expense, which is to
be comprehensive of indirect or overhead expenses and take into
account the additional cost of having resources instantly
available. Remuneration or uplift or profits is to be provided,
if at all, under article 14.2. Beyond that, what is a fair rate
is a matter of judgment for the tribunals(s) of fact."
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Evans L.J. took a different view, which I describe at a later
stage. In the result the appeal on this aspect of the dispute
was dismissed, since it was accepted that on the view of the
majority no award of special compensation would ensue. Semco
now appeal.

My Lords, leaving aside for the moment the interpretation
preferred by Evans L.J., the rival contentions on the meaning
of "fair rate," as (XXX)----—- “...summarised in the parties'
Agreed Statement of Facts and Issues, were as follows:

"(i) is it a fair rate of remuneration having regard to the
circumstances of the case, including the type of craft actually
used and the type of work required (but in general terms) and a
rate which acts as an incentive to the salvor (i.e. normally
including a profit element but without amounting to a salvage
reward or anything like it), as Semco contend;

"or

"(ii) does it mean a fair rate of expense which 1is to be
comprehensive of indirect or overhead expenses and to include
the additional cost of having resources instantly available, as
the shipowners contend."

My Lords, whichever alternative your Lordships prefer will
not leave the parties and arbitrators in salvage disputes with
any precise guidance on how to arrive at the special
compensation. “The fact is, however, that the assessment of
salvage has never been an exact science, and the embellishment
added by article 14.3 1is well known to have been an uneasy
compromise. At all events, although the possibilities are not
exhausted by the two alternatives quoted they are, in my view,
more plausible than any others. On the choice between them,
although weight has rightly been given to the history of the
Convention I prefer to begin with its words, read in the
general context of the new regime. As to the words themselves,
I feel little doubt that they support the narrower
interpretation. The concept of "expenses" permeates the first
three paragraphs of article 14. In its ordinary meaning this
word denotes amounts either disbursed or borne, not earned as
profits. “Again, the computation prescribed by article 14.3
requires the fair rate to be added to the "out- of-pocket"”
expenses, as clear an 1instance as one could find of a
quantification which contains no element of profit; and it
surely cannot have been intended that the "salvors' expenses"
should contain two disparate elements. It is moreover highly
significant that article 14.2 twice makes use of the expression
"expenses incurred" by the salvor, for in ordinary speech the
salvor would not "incur" something which yields him a profit.
The idea of an award of expenses as a recompense, not a source
of profit, is further reinforced by the general description of
the recovery as "compensation", which normally has a flavour of
reimbursement. I acknowledge that this word has long been used
to denote the amount recoverable as conventional salvage: see
for example Abbott on Merchant Ships 5th ed. (1827) at p. 610.
Nevertheless it is significant that a clear distinction 1is
drawn in paragraphs 1 and 4 of article 14 between compensation
and reward, and the same contrast appears in article 1(e),
quoted above.
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This purely textual account of the text must now be
measured against the aims of the Convention. For Semco Mr.
Brice Q.C. emphasises that the explicit purpose of the new
salvage regime is, in the words of the Preamble, to provide
"adequate incentives" to keep themselves 1in readiness to
protect the environment, and contends that a level of
compensation which will furnish in cases where the efforts fail
without the salvor's fault no more than direct and standby
costs 1is not adequate for this purpose. My Lords, as to the
purpose of the Convention this 1is plainly right, but the
careful submissions of counsel have not persuaded me that this
"teleological™ method (as he described it) enables
profitability to be written into expenses. I say this for two
reasons.

In the first place I do not accept that salvors need a
profit element as a further incentive. Under the former regime
the undertaking of salvage services was a stark gamble. No cure
-no pay. This is no longer so, since even 1if traditional
salvage yields little or nothing under article 13 the salvor
will, in the event of success in protecting the environment be
awarded a multiple not only of his direct costs but also the
indirect standby costs, yielding a profit. Moreover, even if
there is no environmental benefit he is assured of an indemnity
against his outlays and receives at least some contribution to
his standing costs. Lack of success no longer means "No pay,"
and the provision of this safety net does suffice, in my
opinion, to fulfil the purposes of the new scheme.

Secondly, although Mr. Brice disclaimed any intention to
revive the method adopted by the arbitrator, which was to treat
article 14 as creating a salvage regime parallel to that of
article 13, the argument for Semco was in essence the same. The
omission from article 14.3 of paragraphs (a) to (g) of article
13.1 shows that expenses are not to be calculated on the same
generous scale as an award for a successful salvage. If such
considerations enter the assessment of special compensation at
all, this 1is through the uplift under article 14.2. As Clarke
J. said [1995] 2 Lloyd's Rep. 44, 51:

"the effect of the reference to matters such as promptness,
availability, state of readiness and efficiency . . . is not to
transfer the concept of expense 1into something which goes
beyond what could fairly be regarded as a type of expense. If
that had been intended it could readily have been done by plain
language."

Furthermore, and in my view decisively, the promoters of
the Convention did not choose, as they might have done, to
create an entirely new and distinct category of environmental
salvage, which would finance the owners of vessels and gear to
keep them 1in readiness simply for the purpose of preventing
damage to the environment. “Paragraphs 1, 2 and 3 of article 14
all make it clear that the right to special compensation
depends on the performance of "salvage operations”" which, as
already seen, are defined by article 1l(a) as operations to
assist a vessel in distress. Thus, although article 14 1is
undoubtedly concerned to encourage professional salvors to keep
vessels readily available, this is still for the purposes of a
salvage, for which the primary incentive remains a traditional
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salvage award. The only structural change in the scheme is that
the incentive is now made more attractive by the possibility of
obtaining new financial recognition for conferring a new type
of incidental benefit. “Important as it 1is, the remedy under
article 14 is subordinate to the reward under article 13, and
its functions should not be confused by giving it a character
too closely akin to salvage.

My Lords, the materials on which these opinions are founded
are confined to the instruments themselves, without the
recourse to the travaux preparatoires, permissible where the
meaning of an international agreement is found to be unclear:
see Fothergill v. Monarch Airlines Ltd. [1981] A.C. 251.
Nevertheless, reference was made to them in argument without
objection, and they are a useful means of testing the tentative
opinions already formed. Some caution is however required. The
documentary antecedents of the Convention are incomplete, and
there is nothing before the House to indicate the origins of
the new safety-net provisions in L.O.F. 1980. This 1is
understandable, since that Form 1s neither the document sued
upon, nor incorporated into it. Nevertheless, it is plain from
Professor Selvig's report that the first draft of the
Convention was influenced by L.O.F. 1980, and a full account of
L.O.F. 1990 cannot be given without knowing the history of its
predecessor.

Subject to these reservations, “....I find in the travaux
preparatoires strong reinforcement for the Owners'
interpretation of article 14. In particular:

1. It is made quite clear throughout that the new remedy is
linked to salvage and does not stand on its own.

2. The report of Professor Selvig records that the
International Salvage Union proposed an amendment which would
extend the salvor's expenses to: [

"a) the use and availability of vessels and other equipment
intended for salvage operations and their standing costs;

b) the time expended by the salvor and the out of pocket
expenses reasonably incurred by the salvor in the services;

c) the state of readiness of the salvors' vessels and
equipment intended for salvage operations;

d) the level of investment and professionalism of the
salvor."
The sub-committee rejected this proposal, and it is significant
that whilst items a), b), and c), are broadly reflected in the
ultimate text there is no counterpart to item d).

"3. In Mr. Bent Nielsen's commentary on the draft Convention
as it stood at the end of the Montreal conference, which so far
as concerned article 14.1 and 3. was almost identical to the
form ultimately approved, there is nothing to suggest that the
members of C.M.I. intended that the words of the draft might
entitle the salvor to a profits guarantee. On the contrary, the
author noted in relation to the predecessor of article 14.3:
'The reference to the criteria set out in [article 13.1 (h),
(1) and (j)] 1is important, in particular because it is thereby
made clear that due account shall be taken of the salvor's
standing costs, overheads, etc., when determining what i1is a
fair rate in the particular case.'
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"4, L.O.F. 1980, which was undoubtedly one of the inspirations
of the Convention, made use of the simpler formula '. . . the
Contractor shall nevertheless be awarded . . . his reasonably
incurred expenses.' It is even clearer here that the salvor was
not intended to make a profit; and there is nothing in the
documentary materials to suggest that the later expansion of
the wording was meant to produce a wholly different result."

Such preliminary documents as are available thus support
the narrower construction which I propose. Two other matters
call for mention. First, your Lordships were pressed with a
submission that the meaning given to article 14.3 by the judge
and the Court of Appeal would be unworkable in practice. I
cannot accept this, for it seems to me that the ascertainment
of the fair rate must necessarily be performed with a fairly
broad brush, albeit not so broad as the fixing of the reward
under article 13, and the uplift under article 14.2. Quite
sufficient information for such purposes could be derived from
the salvor's books, as indeed became clear when reference to
materials from that source was made in the course of argument.

Secondly, Miss Selvaratnam addressed the House on certain
authorities concerning the assessment of a fair rate of hire or
other remuneration for services performed in the absence, or
outside the terms, of a binding contract. These decisions would
indeed have been germane if the purpose of article 14.3 had
been to give the salvor a reward, not directly defined by the
contract, but generally referable to a fair rate of
remuneration. In the present case however I have concluded for
the reasons given that article 14.3 1is not concerned with
remuneration, but with a more restricted basis of recovery, and
the authorities cited therefore do not assist.

These authorities do however point the way to an
alternative argument for Semco, which did not form part of
their submissions in the Court of Appeal and which was first
proposed in the dissenting judgment of Evans L.J. It is best
seen 1in the following passages from the Jjudgment [1996] 1
Lloyd's Rep. 449, 457, 459:

"In summary, I would hold that the judge was wrong to exclude
altogether a possible 'profit' element and that Mr. Stone erred
in assessing the 'fair rate' as if it were a form of
remuneration or reward. Broadly speaking, in my judgment Mr.
Willmer was correct to have regard to commercial, or where
relevant, market factors as well as to the salvor's costs.

"I would hold that 'fair' means 'fair to both parties' and
that 'a fair rate' for services provided in fact should be
established by reference to what I would call the commercial
value of those services, disregarding the special
considerations which lead to the equivalent of enhanced rates
for salvage services when the reward for a successful salvage
is assessed.

"If the intended meaning was 'a commercial rate for the
particular service, taking account of market rates when those
may apply', then the chosen formula 'a fair rate' comes close
to expressing it, 1in a context where a straightforward
reference to market rates was not possible, as both parties
agree."
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My  Lords, the difficulty which I find with this
interpretation is two-fold. First, the proposition gives no
weight to the context which, for the reasons already given,
point directly away from anything resembling the kind of
remuneration which the salvor could expect, if not exactly in
the open market, at least in some approximation to it. There
are elements in such remuneration which the safety net was not
in my opinion meant to embrace. Secondly, I believe that the
Lord Justice attached wundue importance to the word "rate",
which was understood as reflecting a notional periodical
payment, to be multiplied-up to a figure forming part of the
expenses. It would, I can see, be only a short step from this
to look for a periodical basis of payment which could only be
ascertained by reference to the market for vessels or equipment
of this kind. For my part however I believe the word "rate" has
sent the enquiry in the wrong direction. Whatever its ordinary
meaning I believe that in the context of article 14 it simply
denotes an amount attributable to the equipment and personnel
used, Jjust as the expenses include an amount attributable to
out-of-pockets. This view is wholly consistent with the French
language version of the Convention, where we find in article

14.4 the words ". . . les debours raisonnablement engagés par
l'assistant dans les opérations d'assistance ainsi qu'une somme
équitable pour le matériel et le personnel . . ." We were

informed that the Spanish version of the text is to similar
effect. I believe that if there had been an opportunity to
deploy before the Lord Justice the arguments which your
Lordships have heard he might well have come to a different
conclusion. At all events, I must respectfully dissent from it.

Finally, whilst the French text is still in mind I would
draw attention to the word "indemnité" which appears in article
14 in the same places as "compensation" in the English wversion.
Mr. Brice correctly warned that this may be a "false friend"
with indemnity in the English language, since one of its
meanings does correspond to a salary or other payment for work
done. Nevertheless I think that there is still a flavour of
reimbursement for outlays, which accords with the meaning I
have already proposed.

My Lords, I have explored the matter at length in deference
to the practical importance of the question, the differences
between the opinions expressed, and the thoughtful argument of
Mr. Brice. “Otherwise I would have been content simply to
express my agreement in every respect with the economical and
convincing judgment of Clarke J.

There remains a contingent cross-appeal by the Owners,
contingent because the figures are such that it will arise only
if Semco prevail on the principal issue under article 14.3,
which in my opinion they do not. “The question is whether the
expenses comprise those incurred during the whole of the
salvage operation, or only during the times when a threat to
the environment 1is still 1in existence. Clarke J. and all
members of the Court of Appeal preferred the former opinion. In
a spirited argument Mr. Thomas Q.C. supported the latter view,
but your Lordships did not think it necessary to invite a
response from Mr. Brice. “I think the matter plain, and am
content to adopt the reasons given by Clarke J. for deciding
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that it is to the entirety of the operation that the expenses
should be referred.

I therefore propose that the appeal and the cross-appeal
should be dismissed, in each case with costs.
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